














 
#2a-1 

OFFICIAL ACTIONS OF THE ADDISON CITY COUNCIL 
 
 
February 8, 2004 
7:30 p.m. - Council Chambers 
5300 Belt Line Road 
 
Present: Mayor Wheeler, Councilmembers Braun, Hirsch, Niemann, Ryland, Turner  
Absent: None 
One Seat Vacant 
 
Item #R1 – Consideration of Old Business 
 
The following employees were introduced to the Council: Justin Pollard (Recreation), 
Candy Stewart (Human Resources). 
 
Item #R2 – Consent Agenda 
 
Items #2c, #2d, #2f, and #2g were considered separately. 
 
Item #2a – Approval of the Minutes for the January 10, 2005, January 24, 2005, January 
25, 2005, January 31, 2005, and February 1, 2005. (Approved as written) 
 
Item #2b – Consideration of approval of award of bid and a Resolution authorizing the City 
Manager to enter into a contract in the amount of $254,162.00 with J&J Hardscape 
Construction, Inc., for the construction of Parkview Park in the Cityhomes Development. 
(R05-014) 
 
Item #2e – Consideration of approval of a final plat for three lots on 2.974 acres located at 
4553 Glenn Curtiss Drive, on application from the Addison Jet Center, represented by Mr. 
Steve Wilson. (Approved subject to the following conditions:   
 

-Revise plat to indicate location of Frank Luke on the re-plat, including bearing  
and distance to nearest site boundary line. 

 
-Correctly designate proposed adjacent property lines with legend. 
 
-Proposed civil construction plans must be submitted and approved by the Town 
before the issuance of a building permit).   

 
 
Councilmember Niemann moved to duly approve the above-listed items, with the approval 
of plats being subject to all conditions recommended by the Planning & Zoning 
Commission.  Councilmember Turner seconded. The Motion carried.   
 
Voting Aye: Wheeler, Braun, Hirsch, Niemann, Ryland, Turner 
Voting Nay:   None 
One seat vacant. 

OFFICE OF THE CITY SECRETARY                                                                                                  2-8-05 



 
 
Item #2c – Consideration of approval of award of bid and a Resolution authorizing the City 
Manager to enter into a contract in the amount of $25,318.00 with Smith Pump Company, 
Inc., for the replacement of two waterfall circulation pumps and one fountain display pump. 
(R05-015) 
 
Councilmember Turner moved to duly approve Resolution R01-015 approving an award of 
bid and authorizing the City Manager to enter into a contract in the amount of $25,318.00 
with Smith Pump Company, Inc., for the replacement of two waterfall circulation pumps 
and one fountain dsplay pump.  Councilmember Braun seconded.  Motion carried.   
 
Voting Aye: Wheeler, Braun, Hirsch, Niemann, Ryland, Turner 
Voting Nay:   None 
One seat vacant. 
 
 
Item #2d – Consideration of approval of a final plat for one lot of 378.6 acres, located east 
of Midway Road, south of Sojourn Drive, west and south of Westgrove Road, and west of 
Addison Road, on application from the Town of Addison, represented by Mark Acevedo.  
 
Councilmember Niemann moved to approve a final plat for one lot of 378.6 acres, located 
east of Midway road, south of Sojourn Drive, west and south of Westgrove Road, and west 
of Addison Road, on application from the Town of Addison, represented by Mark Acevedo, 
subject to the following condition:     
 

-Mayor Scott Wheeler’s name shall replace Ron Whitehead’s name as the owner. 
 
Councilmember Turner seconded.  Motion carried.   
 
Voting Aye: Wheeler, Braun, Hirsch, Niemann, Ryland, Turner 
Voting Nay:   None 
One seat vacant. 
 
Item #2f – Consideration of approval of a final plat for one lot of .7839 acres, located at 
14523 Winnwood Road, in a Planned Development District (Ordinance 091-038), on 
application from Mr. Venugopal B. Menon, represented by Tom Knicker  of NKR 
Engineering.  
 
This item was withdrawn at the request of the applicant.   
 
Item #2g – Consideration of approval of an award of bid to Covenant Industries in an 
amount not to exceed $22,937.50 for roof replacement and repairs at the Town’s Finance 
Building, located at 5350 Belt Line Road. (Approved) 
 
Councilmember Braun moved to award a id to Covenant Industries in an amount not to 
exceed $22,937.50 for roof replacement and repairs at the Town’s Finance Building, 
located at 5350 Belt Line Road. (Approved) 
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Item #R3 – Appointment of three members to the Addison Board of Zoning Adjustment 
(BZA). 
 
This item was tabled by the Council.   
 
Item #R4 – Consideration of a Resolution authorizing the City Manager to enter into a 
Right-of-Way License and Municipal Facilities Use Agreement with RedMoon 
BROADBAND, for installation of a WiFi mesh network in Addison to provide high speed 
Internet services to the resident and business community subject to the final review and 
approval of the Town attorney. 
 
Councilmember Turner moved to duly pass Resolution R05-016 to authorize the City 
Manager to enter into a Right-of-Way License and Municipal Facilities Use Agreement with 
RedMoon BROADBAND, for installation of a WiFi mesh network in Addison to provide high 
speed Internet services to the resident and business community subject to the final review 
and approval of the Town attorney.  Councilmember Niemann seconded.  The motion 
carried. 
 
Voting Aye: Wheeler, Braun, Hirsch, Niemann, Ryland, Turner 
Voting Nay:   None 
One seat vacant 
 
Item #R5 – PUBLIC HEARING and consideration of an Ordinance approving an 
amendment to an existing Special Use Permit for a restaurant and an existing Special Use 
Permit for the sale of alcoholic beverages for on-premises consumption only, located at 
4930 Belt Line Road, Suite 100, on application from Monica’s Restaurant, represented by 
Mr. K. Steven Roberts, Attorney at Law. 
 
Mayor Wheeler opened the meeting as a public hearing.  There were no questions or 
comments.  Mayor Wheeler closed the meeting as a public hearing. 
 
Councilmember Niemann moved to duly pass Ordinance 005-006 approving an 
amendment to an existing Special Use Permit for a restaurant and an existing Special Use 
Permit for the sale of alcoholic beverages for on-premises consumption only, located at 
4930 Belt Line Road, Suite 100, on application from Monica’s Restaurant, represented by 
Mr. K. Steven Roberts, Attorney at Law, subject to the following conditions:   
 

-The irrigation controllers for this center will need to be inspected to ensure the 
 rain and freeze sensors are operable before issuance of a Certificate  
 of Occupancy.    

 
-The applicant shall not use any terms, including the term “club,” or  
graphic depictions that denote alcoholic beverages in exterior signs.   

 
Councilmember Ryland seconded.  Motion carried.   
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Voting Aye: Wheeler, Braun,  Hirsch, Niemann, Ryland, Turner 
Voting Nay:   None 
One seat vacant 
 
Item #R6 – PUBLIC HEARING and consideration of an Ordinance approving an 
amendment to an existing Special use Permit for a restaurant and an existing special Use 
Permit for the sale of alcoholic beverages for on-premises consumption only, located at 
4930 Belt Line Road, Suite 190, on application from Go Fish Restaurant. 
 
Mayor Wheeler opened the meeting as a public hearing.  There were no questions or 
comments.  Mayor Wheeler closed the meeting as a public hearing. 
 
Councilmember Turner moved to duly pass Ordinance 005-007 approving an amendment 
to an existing Special Use Permit for a restaurant and an existing Special Use Permit for 
the sale of alcoholic beverages for on-premises consumption only, located at 4930 Belt 
Line Road, Suite 190, on application from Go Fish Resaurant, subject to the following 
conditions:   
 

-The irrigation controllers for this center will need to be inspected to ensure the 
 rain and freeze sensors are operable before issuance of a Certificate  
 of Occupancy.    

 
-The applicant shall not use any terms, including the term “club,” or  
graphic depictions that denote alcoholic beverages in exterior signs.   

 
Councilmember Braun seconded. The motion carried. 
 
Voting Aye: Wheeler, Braun,  Hirsch, Niemann, Ryland, Turner 
Voting Nay:   None 
One seat vacant 
 
Item #R7 – PUBLIC HEARING and consideration of an Ordinance approving a Special 
Use Permit for a restaurant, located at 5290 Belt Line Road, on application from Extreme 
Pita, represented by Ms. Beverly Scott. 
 
Mayor Wheeler opened the meeting as a public hearing.  There were no questions or 
comments.  Mayor Wheeler closed the meeting as a public hearing. 
 
Councilmember Turner moved to duly pass Ordinance 005-008 approving a Special Use 
Permit for a restaurant, located at 5290 Belt Line Road, on application from Extreme Pita, 
represented by Ms. Beverly Scott, subject to the following conditions:   
 

-The irrigation controllers for this center will need to be inspected to ensure the  
rain and freeze sensors are operable before issuance of a Certificate of Occupancy.    

 
Councilmember Niemann seconded. The motion carried. 
 
Voting Aye: Wheeler, Braun,  Hirsch, Niemann, Ryland, Turner 
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Voting Nay:   None 
One seat vacant 
 
Item #R8 – Consideration of an Ordinance approving a meritorious exception to Chapter 
62, Signs, Section 62-162, Premises Sign for Century Bank, located at 3701 Belt Line 
Road, on application from Century Bank. 
 
Councilmember Niemann moved to duly pass Ordinance 005-009 approving a meritorious 
exception to Chapter 62, Signs, Section 62-162, Premises Sign, for Century Bank, located 
at 3701 Belt Line Road, on application from Century Bank.   Councilmember Braun 
seconded.  Motion carried.    
 
Voting Aye: Wheeler, Braun,  Hirsch, Niemann, Ryland, Turner 
Voting Nay:   None 
One seat vacant 
 
Councilmember Niemann moved to deny the request for a meritorious exception to 
Chapter 62, Signs, Section 62-185 for a non-conforming pole sign.  Councilmember 
Ryland seconded.  Motion carried.   
 
Voting Aye: Braun,  Hirsch, Niemann, Ryland 
Voting Nay:   Wheeler, Turner 
One seat vacant 
 
Item #R9 – Consideration of a Resolution endorsing certain legislative changes to Senate 
Bill 7 supported by the Cities Aggregation Power Project. 
 
Councilmember Turner moved to duly pass Resolution R05-017 to endorse certain 
legislative changes to Senate Bill 7 supported by the Cities Aggregation Power Project. 
 
Voting Aye: Wheeler, Braun, Hirsch, Niemann, Ryland, Turner 
Voting Nay:   None 
One seat vacant. 
 
Item #R10 – Consideration of a Resolution authorizing the City Manager to enter into a 
contract with Mastec & Hanson Pipe & Products, Inc., in an amount not to exceed 
$79,650.00, for the construction of the Marsh Lane Emergency Water Interconnection. 
 
Councilmember Turner moved to duly pass Resolution R05-018 authorizing the City 
Manager to enter into a contract with Mastec & Handon Pipe & Products, Inc., in an 
amount not to exceed $79,650.00, for the construction of the Marsh Lane Emergency 
Water Interconnection. 
 
Voting Aye: Wheeler, Braun, Hirsch, Niemann, Ryland, Turner 
Voting Nay:   None 
One seat vacant. 
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Item #R11 – Discussion and presentation of information regarding a lease between the 
Town of Addison, as landlord, and Amar Unlimited, Inc., as the real tenant in interest, 
concerning the Clay Pit Grill & Curry House located at 4460 Belt Line Road. 
 
There was no action taken on this item. 
 
EXECUTIVE SESSION.  At 9:37 p.m., Mayor Wheeler announced that the Council would 
convene into Executive Session. 
 
Item #ES1 – Closed (executive) session of the City Council pursuant to Section 551.072, 
Texas Government Code, to deliberate the lease and value of certain real property located 
at 4460 Belt Line Road. 
 
Councilmember Greg Hirsch recused himself and left the Chamber. 
 
The Council came out of Executive Session at 10:02 p.m. 
 
Item #R12 – Consideration of possible modification of or amendment to a Lease between 
the Town of Addison, as landlord, and Amar Unlimited, Inc., as the real tenant in interest, 
concerning property Located at 4460 Belt Line Rd. (Clay Pit Grill & Curry House). 
 
No action taken. Item withdrawn. 
 
The Council went back into Executive Session at 10:03 p.m.   
 
Item #ES2 – Closed (executive) session of the City Council pursuant to Section 551.0724, 
Texas Government Code, to deliberate a performance evaluation of the City Manager.  
 
Councilmember Greg Hirsch returned to the Chamber. 
 
The Council came out of Executive Session at 11:30 p.m.   
 
Item #R13 – Consideration of a Resolution approving a (i) merit increase and salary 
adjustment for the City Manager, and (ii) compensation plan (bonus) for the City Manager 
and other City employees including the Deputy City Manager, Assistant City Manager, 
Assistant to the City Manager, Department Heads and Assistant Department Heads.  
  
Councilmember Niemann moved to duly pass Resolution No. R04-019 approving a 4% 
merit increase and salary adjustment for the City Manager, and no compensation plan 
(bonus) for the City Manager and other City employees including the Deputy City Manager, 
Assistant City Manager, Assistant to the City Manager, Department Heads and Assistant 
Department Heads.  Councilmember Braun seconded.  The motion carried. 
 
Voting Aye: Wheeler, Braun, Hirsch, Niemann, Ryland, Turner 
Voting Nay:   None 
One seat vacant. 
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There being no further business before the Council, the meeting was adjourned. 
 
 
 
 
              
        Mayor 
 
 
Attest: 
 
 
 ________________________ 
City Secretary 



 
#2a-2 

OFFICIAL ACTIONS OF THE ADDISON CITY COUNCIL 
 
 
February 7, 2005 
6:00 p.m. Town Hall Council Chambers 
Work Session 
5300 Belt Line Road 
 
Present: Mayor Wheeler, Councilmembers Braun, Hirsch, Niemann, Ryland, Turner  
Absent: None 
One Seat Vacant 
 
Item #WS1  –  Discussion and overview of the Strategic Plan for Real Estate Management 
and Landside Operations on Addison Airport. 
 
 Item #WS2  – Discussion and overview of potential financing strategies for the 
revitalization of Belt Line Road. 
 
  
No action was taken on any of the work session items. 
 
There being no further business before the Council, the meeting was adjourned. 
 
 
 
 
              
        Mayor 
 
 
Attest: 
 
 
 ________________________ 
City Secretary 
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Council Agenda Item: #2b  

 
 
 
SUMMARY: 
 
Staff requests the Council authorize the City Manager to enter into a joint election 
agreement in an approximate amount of $6,000.00 with Dallas County to conduct 
Addison’s Municipal Election on May 7, 2005.   
 
The Council approved an ordinance calling for a 2005 Municipal Election on the January 
25, 2005 agenda.   The staff is recommending the Town contract with Dallas County 
Elections to hold the election.  We have met with the staff at Dallas County, and they 
have offered the draft of the final contract, which is attached.  Because it is a joint 
election, Dallas County cannot give us the final cost until all cities that are going to 
participate have committed.  The election typically runs less than $6,000.00; however we 
don’t know the exact amount until after the election is over and all costs are determined.         
 
 
FINANCIAL IMPACT: 
 
Budgeted Amount: $6,000.00 
 
 
BACKGROUND: 
 
We would like to continue using the Dallas County Elections Division to conduct our 
election.  Overall, we have been very pleased with the service Dallas County has 
provided to us for our last elections, and the countywide election system provides more 
opportunities for our residents to vote during early voting.    
 
 
RECOMMENDATION: 
 
Staff recommends approval or a Resolution authorizing the City Manager to enter into a 
joint election agreement in an approximate amount of $6,000.00 with Dallas County to 
conduct Addison’s Municipal Election on May 7, 2005.   
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Council Agenda Item:   #2c 
 
SUMMARY: 
Council approval is requested of a 9-1-1 billing agreement with the following 
communication carrier which has received a Service Provider Certificate of Operating 
Authority (SPCOA) from the Texas Public Utilities Commission: 
 
   Integrated Communications Consultants, Inc. 
 
FINANCIAL IMPACT: 
No financial impact to the Town will be realized, as this carrier is currently submitting 
access fees to the Town.   9-1-1 fees are generating approximately $580,000 each 
year.  The revenue is collected by the telephone companies from their customers.  
The fee of the base rate approximates 62 cents on a monthly single-family residential 
bill. Theoretically, any revenue generated from this billing agreement will simply 
replace the fees the Town would have received from SBC. 
 
BACKGROUND: 
Section 82.202 of the Town’s code of ordinances requires that all 9-1-1 carriers 
establish an agreement with us.  Many carriers are operating without a formal 
agreement, and we are attempting to document each carrier.  The carrier listed 
above has submitted signed 9-1-1 billing agreements developed by the Town 
attorney (one copy attached for information).  With the addition of the above 
company, Addison  will have approximately 40 current 9-1-1 contracts. 
 
RECOMMENDATION: 
It is recommended council authorize the city manager to enter into a 9-1-1 agreement 
with the provider listed above. 
 
RCM:rm 
Attachment  









#2d-1
 
 

Council Agenda Item:   #2d 
 
SUMMARY: 
Council approval is requested of a 9-1-1 billing agreement with the following 
communication carrier which has received a Service Provider Certificate of Operating 
Authority (SPCOA) from the Texas Public Utilities Commission: 
 
           Granite Telecommunications, LLC 
 
FINANCIAL IMPACT: 
No financial impact to the Town will be realized, as this carrier is currently submitting 
access fees to the Town.   9-1-1 fees are generating approximately $580,000 each 
year.  The revenue is collected by the telephone companies from their customers.  
The fee of the base rate approximates 62 cents on a monthly single-family residential 
bill. Theoretically, any revenue generated from this billing agreement will simply 
replace the fees the Town would have received from SBC. 
 
BACKGROUND: 
Section 82.202 of the Town’s code of ordinances requires that all 9-1-1 carriers 
establish an agreement with us.  Many carriers are operating without a formal 
agreement, and we are attempting to document each carrier.  The carrier listed 
above has submitted signed 9-1-1 billing agreements developed by the Town 
attorney (one copy attached for information).  With the addition of the above 
company, Addison  will have approximately 40 current 9-1-1 contracts. 
 
RECOMMENDATION: 
It is recommended council authorize the city manager to enter into a 9-1-1 agreement 
with the provider listed above. 
 
RCM:rm 
Attachment  
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Council Agenda Item: #2e  

 
SUMMARY: 
 
Consideration of a resolution to award the bid for tent rentals to Mike Sandone 
Productions in the amount of $102,399 for the 2005 special event season with the option 
to renew for two additional years. 
 
FINANCIAL IMPACT: 
 
Budgeted Amount: $103,353 
 
Cost: $102,399   
 
If over budget or not budgeted, what is the budget impact? N/A 
 
BACKGROUND: 
 
See attached memorandum from Barbara Kovacevich. 
 
RECOMMENDATION: 
 
Staff recommends approval as outlined in the attached memorandum. 
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SPECIAL EVENTS MEMORANDUM
P.O. Box 9010 • 16801 Westgrove Drive • Addison, TX 75001-9010 • 972-450-6221 • 972-450-2834FAX      

 
DATE: February 15, 2005  
 
TO: Chris Terry, Assistant City Manager 
 
FROM: Barbara Kovacevich, Special Event Manager 
  
RE: Bids for Tent Rentals for the 2005 Special Events 
 
CC: Shanna Sims, Budget and Procurement Manager 
 
I would like to place an agenda item on the February 22, 2005 City Council Agenda to award 
the bid for tent rentals for the 2005 special event season. 
 
Background:   The bid was sent to eight companies and was advertised for two weeks in the 
newspaper and on Demand Star.  A pre-bid meeting was conducted on January 26, 2005, and 
bids were received from five companies.  Bidders submitted a bid for a total quantity of tents 
on an annual basis with the option to renew for two additional years.  Insurance and bid bonds 
were required and submitted by all bidders except Alexander Tents. 
 
Selection Committee: 
 
Slade Strickland, Parks Director Ron Lee, Parks Operations Manager 
Barbara Kovacevich, Special Event Manager Shelley Jasper, Special Event Coordinator 
Toni Lang, Special Event Coordinator 

 
Recommendation:  The following chart summarizes the bids that were received along with 
the selection committee’s unanimous recommendation for approval of Mike Sandone 
Productions (highlighted in yellow).  A point system was used to analyze the bids and select 
the best-qualified bidder.  Mike Sandone Productions has provided tents to the Town of 
Addison for over 12 years and they offer a good product at a competitive price. 
 

ITEM 1 – TENT RENTALS 
COMPANY BID $ COMMENTS 

Alexander Tents $31,665 Incomplete bid 
Mike Sandone Productions $102,399 Lowest and most qualified bid 
M&M Special Events $111,848  
Aztec Party & Tent Rentals $130,592  
Ducky Bob’s Party & Tent Rentals $157,555  

 
Budget:  Proposed bid is within the budgeted amount of $103,353. 
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Council Agenda Item: #2f  

 
SUMMARY: 
 
Consideration of a resolution to award the bid for miscellaneous rentals to M&M 
Special Events in the amount of $23,909.60 for the 2005 special event season with the 
option to renew for two additional years. 
 
FINANCIAL IMPACT: 
 
Budgeted Amount: $39,343 
 
Cost: $23,909.60   
 
If over budget or not budgeted, what is the budget impact? N/A 
 
BACKGROUND: 
 
See attached memorandum from Barbara Kovacevich. 
 
RECOMMENDATION: 
 
Staff recommends approval as outlined in the attached memorandum. 
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SPECIAL EVENTS MEMORANDUM
P.O. Box 9010 • 16801 Westgrove Drive • Addison, TX 75001-9010 • 972-450-6221 • 972-450-2834FAX      

 
DATE: February 15, 2005  
 
TO: Chris Terry, Assistant City Manager 
 
FROM: Barbara Kovacevich, Special Event Manager 
  
RE: Bids for Miscellaneous Rentals for the 2005 Special Events 
 
CC: Shanna Sims, Budget and Procurement Manager 
 
We would like to place an agenda item on the February 22, 2005 City Council Agenda to 
award the bid for miscellaneous rentals for the 2005 special event season. 
 
Background:   The bid was sent to eight companies and was advertised for two weeks in the 
newspaper and on Demand Star.  A pre-bid meeting was conducted on January 26, 2005, and 
bids were received from four companies.  Bidders submitted a bid for a total quantity of 
miscellaneous rentals on an annual basis with the option to renew for two additional years.  
Insurance and bid bonds were required and submitted by all bidders except Alexander Tents. 
 
Selection Committee: 
 
Slade Strickland, Parks Director Ron Lee, Parks Operations Manager 
Barbara Kovacevich, Special Event Manager Shelley Jasper, Special Event Coordinator 
Toni Lang, Special Event Coordinator 

 
Recommendation:  The following chart summarizes the bids that were received along with 
the selection committee’s unanimous recommendation for approval of M&M Special Events 
(highlighted in yellow).  A point system was used to analyze the bids and select the best-
qualified bidder.  M&M Special Events has an extensive list of customer references and offers 
quality product and service at a competitive price. 
 

ITEM 2 – MISCELLANEOUS RENTALS 
COMPANY BID $ COMMENTS 

Alexander Tent Rentals $14,966.50 Incomplete bid 
M&M Special Events $23,909.60 Lowest and most qualified bid 
Aztec Party & Tent Rentals $36,586.66  
Ducky Bob’s Party & Tent Rentals $47,474.60  

 
Budget:  Proposed bid is within the budgeted amount of $39,343. 
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Council Agenda Item: #2g  
 
SUMMARY: 
 
Consideration of a resolution to award the bid for restroom and trash receptacles to 
Lone Star PPR, L.P. in the amount of $27,337.20 for the 2005 special event season with 
the option to renew for two additional years. 
 
FINANCIAL IMPACT: 
 
Budgeted Amount: $41,490 
 
Cost: $27,337.20   
 
If over budget or not budgeted, what is the budget impact? N/A 
 
BACKGROUND: 
 
See attached memorandum from Barbara Kovacevich. 
 
RECOMMENDATION: 
 
Staff recommends approval as outlined in the attached memorandum. 
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SPECIAL EVENTS MEMORANDUM
P.O. Box 9010 • 16801 Westgrove Drive • Addison, TX 75001-9010 • 972-450-6221 • 972-450-2834FAX      

 
DATE: February 15, 2005  
 
TO: Chris Terry, Assistant City Manager 
 
FROM: Barbara Kovacevich, Special Event Manager 
  
RE: Bids for Restrooms and Trash Receptacles for the 2005 Special Events 
 
CC: Shanna Sims, Budget and Procurement Manager 
 
We would like to place an agenda item on the February 22, 2005 City Council Agenda to 
award the bid for restrooms and trash receptacles for the 2005 special event season. 
 
Background:   The bid was sent to seven companies and was advertised for two weeks in the 
newspaper and on Demand Star.  A pre-bid meeting was conducted on January 26, 2005, and 
bids were received from three companies.  The bid was divided into two sections (Restrooms 
and Trash) that may be awarded by section or total.  Bidders submitted a bid for a total 
quantity of restrooms and trash receptacles on an annual basis with the option to renew for two 
additional years.  Insurance and bid bonds were required and submitted by all bidders. 
 
Selection Committee: 
 
Slade Strickland, Parks Director Ron Lee, Parks Operations Manager 
Barbara Kovacevich, Special Event Manager Shelley Jasper, Special Event Coordinator 
Toni Lang, Special Event Coordinator 

 
Recommendation:  The following chart summarizes the bids that were received along with 
the selection committee’s unanimous recommendation for approval of Lone Star PRR, L.P. 
(highlighted in yellow).  A point system was used to analyze the bids and select the best-
qualified bidder.  Lone Star PRR, L.P. has an extensive list customer references and they offer 
a good product and service at a competitive price. 
 

ITEM 3 – RESTROOMS AND TRASH RECEPTACLES 
COMPANY Restroom  Trash  COMMENTS 

Lone Star PRR, L.P. $16,347.80 $10,989.40 Lowest and most qualified bid. 
Standard Waste 
Systems 

No Bid $10,132.50 Incomplete bid.  Did not submit bid for 
cardboard trash boxes and plastic liners. 

United Site Services $16,391.00 $7,745.00 Incomplete bid.  Did not submit bid for 
roll-off trash containers or dumpsters. 

 
Budget:  Proposed bid is within the budgeted amount of $41,490. 

Page 1 of 1 



#2h-1

      
Council Agenda Item: #2h 

 
SUMMARY: 
 
Consideration of a resolution to award the bid for rental of fencing to National 
Construction Rentals. for the 2005 special event season with the option to renew for 
two additional years. 
 
FINANCIAL IMPACT: 
 
Budgeted Amount: $15,105 
 
Cost: $12,863.20   
 
If over budget or not budgeted, what is the budget impact? N/A 
 
BACKGROUND: 
 
See attached memorandum from Barbara Kovacevich. 
 
RECOMMENDATION: 
 
Staff recommends approval as outlined in the attached memorandum. 



#2h-2

 

SPECIAL EVENTS MEMORANDUM
P.O. Box 9010 • 16801 Westgrove Drive • Addison, TX 75001-9010 • 972-450-6221 • 972-450-2834FAX      

 
DATE: February 15, 2005  
 
TO: Chris Terry, Assistant City Manager 
 
FROM: Barbara Kovacevich, Special Event Manager 
  
RE: Bids for Rental of Fencing for the 2005 Special Events 
 
CC: Shanna Sims, Budget and Procurement Manager 
 
We would like to place an agenda item on the February 22, 2005 City Council Agenda to 
award the bid for rental of fencing for the 2005 special event season. 
 
Background:   The bid was sent to eight companies and was advertised for two weeks in the 
newspaper and on Demand Star.  A pre-bid meeting was conducted on January 26, 2005, and 
bids were received from three companies.  Bidders submitted a bid for a total quantity of rental 
fencing on an annual basis with the option to renew for two additional years.  Insurance and 
bid bonds were required and submitted by all bidders. 
 
Selection Committee: 
 
Slade Strickland, Parks Director Ron Lee, Parks Operations Manager 
Barbara Kovacevich, Special Event Manager Shelley Jasper, Special Event Coordinator 
Toni Lang, Special Event Coordinator 

 
Recommendation:  The following chart summarizes the bids that were received along with 
the selection committee’s unanimous recommendation for approval of National Construction 
Rentals (highlighted in yellow).  A point system was used to analyze the bids and select the 
best-qualified bidder.  National Construction Rentals has provided fencing to the Town of 
Addison special events for past three years and they offer a good product and service at a 
competitive price. 
 

ITEM 4 – RENTAL OF FENCING 
COMPANY BID $ COMMENTS 

National Construction Rentals $12,863.20 Lowest and most qualified bid. 
A&M Fencing of Texas $13,377.40  
Raceway Fence $19,567.00  

 
Budget:  Proposed bid is within the budgeted amount of $15,105. 

Page 1 of 1 
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Council Agenda Item: #2i  
 
SUMMARY: 
 
Consideration of a resolution to award the bid for temporary electrical service, lights 
and air conditioning to Entertainment Services in the amount of $95,000 for the 2005 
special event season with the option to renew for two additional years. 
 
FINANCIAL IMPACT: 
 
Budgeted Amount - Electrical:   $36,049 
Budgeted Amount – Air Conditioning:  $30,000 
TOTAL:     $66,049 
 
Cost - Electrical:  $40,000 
Cost - Air Conditioning: $55,000 
TOTAL:   $95,000   
 
BACKGROUND: 
 
See attached memorandum from Barbara Kovacevich. 
 
RECOMMENDATION: 
 
Staff recommends approval as outlined in the attached memorandum. 
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SPECIAL EVENTS MEMORANDUM
P.O. Box 9010 • 16801 Westgrove Drive • Addison, TX 75001-9010 • 972-450-6221 • 972-450-2834FAX      

 
DATE: February 15, 2005  
 
TO: Chris Terry, Assistant City Manager 
 
FROM: Barbara Kovacevich, Special Event Manager 
  
RE: Bids for Temporary Electrical Services, Lights and Air Conditioning for the 2005 

Special Events 
 
CC: Shanna Sims, Budget and Procurement Manager 
 
We would like to place an agenda item on the February 22, 2005 City Council Agenda to 
award the bid for temporary rental of electrical services, lights and air conditioning for the 
2005 special event season. 
 
Background:   The bid was sent to 26 companies and was advertised for two weeks in the 
newspaper and on Demand Star.  A pre-bid meeting was conducted on January 26, 2005, and 
bids were received from three companies.  The bid was divided into four sections (Taste 
Addison electrical, Kaboom Town electrical, Oktoberfest electrical and Oktoberfest air 
conditioning) that can be awarded by section or in total.  Bidders submitted a bid for a total 
quantity of electrical service and air conditioning equipment on an annual basis with the option 
to renew for two additional years.  Insurance and bid bonds were required and submitted by all 
bidders.   
 
Selection Committee: 
 
Slade Strickland, Parks Director Ron Lee, Parks Operations Manager 
Barbara Kovacevich, Special Event Manager Shelley Jasper, Special Event Coordinator 
Toni Lang, Special Event Coordinator 

 
Recommendation:  The following chart summarizes the bids that were received along with 
the selection committee’s unanimous recommendation for approval of Entertainment 
Services (highlighted in yellow).  A point system was used to analyze the bids and select the 
best-qualified bidder.  Entertainment Services has an extensive list of customer references and 
they offer a good product and service at a competitive price.   
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ITEM 5 – TEMPORARY ELECTRICAL SERVICES, LIGHTS AND AIR CONDITIONING 
COMPANY TASTE  KABOOM OKT. OKT.  A/C TOTAL COMMENTS 

Entertainment 
Services 

$18,000 $3,000 $24,000 $55,000 $100,000 * $95,000 after 
discount if awarded 
all sections 

Mid-South 
Power 
Systems 

$62,963 $18,030 $73,130 $54,200 $208,323 * $197,906 after 
discount if awarded 
all sections 

Aggrecko $90,000 $25,000 $80,000 * $45,000 $240,000 * Includes $45,000 for 
Okt. A/C so total bid 
should have been 
$195,000 

 
The committee conducted an extensive review of the electrical and air conditioning bids to 
confirm the validity of the low bid and to determine why there is such a large price variance 
between the low bidder and other bidders.  The committee brought in an electrician that has 
worked on our events for the past three years, as well as the summer Olympics in Greece, to 
review the bids and specifications.  We also included the Town’s Building Official, Lynn 
Chandler, in the review process.  
 
It was determined that the low bid is valid and the variance is related to the main contact 
(Donnie Harris) at Entertainment Services knowledge of the Town of Addison special events 
gained from when he was with a Showpower/Pannell Electric.  Additionally, Entertainment 
Services locally owns most of their equipment whereas the other bidders incur the cost of 
rental, fuel, freight and labor to bring the equipment to the DFW area. 
 
GE purchased Showpower in 2002 and Showpower purchased Pannell Electric in 1997 but 
each time the personnel and accounts were retained.  GE/Showpower/Pannel provided 
electrical and air conditioning services to the Town of Addison special events for over 12 
years.  Bids were not received from GE Energy Rentals because the Dallas office was closed 
and they are no longer providing temporary electrical and air conditioning services.   
 
Budget:  Proposed bid amount is over budget by $3,951 for electrical services and $25,000 for 
air conditioning.  Because the other bids (miscellaneous rentals, restrooms, fencing and tents) 
are under budget, most of this amount (all but $2,141) can be absorbed in the budget.  We will 
try to absorb the variance in the existing budget and look for ways to trim the scope of the 
project to get the services within budget.  Long-term, we may want to look at the return on 
investment for air conditioning the main tent at Oktoberfest and consider an alternate date for 
Oktoberfest when the weather might be cooler. 



2j-1 

Council Agenda Item: #2j  
 
SUMMARY: 
 
Consideration of a resolution to award the bid for stage, sound and lighting equipment 
to three bidders as follows for the 2005 special event season with the option to renew for 
two additional years: 
 
1) Onstage Systems for Jazz Festival and Taste Addison in the amount of $56,444 
2) Gemini Stage Lighting and Sound for Oktoberfest in the amount of $18,888 
3) Executive Lighting and Sound Productions for July Jazz and Symphonic 

Saturdays in the amount of $9,500 
 
FINANCIAL IMPACT: 
 
Budgeted Amount:   $78,860 
 
Cost:    $84,832 
  
 
BACKGROUND: 
 
See attached memorandum from Barbara Kovacevich. 
 
RECOMMENDATION: 
 
Staff recommends approval as outlined in the attached memorandum. 
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SPECIAL EVENTS MEMORANDUM
 
P.O. Box 9010 • 168    

01 Westgrove Drive • Addison, TX 75001-9010 • 972-450-6221 • 972-450-2834FAX  

 
DATE: February 15, 2005  
 
TO: Chris Terry, Assistant City Manager 
 
FROM: Barbara Kovacevich, Special Event Manager 
  
RE: Bids for Stage, Sound and Lighting Equipment Rentals for the 2005 Special 
Events 
 
CC: Shanna Sims, Budget and Procurement Manager 
 
We would like to place an agenda item on the February 22, 2005 City Council Agenda to 
award the bid for stage, sound and lighting equipment rentals for the 2005 special event 
season. 
 
Background:   The bid was sent to 12 companies and was advertised for two weeks in the 
newspaper and on Demand Star.  A pre-bid meeting was conducted on January 26, 2005, and 
bids were received from three companies.  The bid was divided into four sections (Jazz 
Festival, Taste Addison, Oktoberfest, and summer concert series) that can be awarded by 
section or in total.  Bidders submitted a bid for a total quantity of stage, sound and lighting 
equipment on an annual basis with the option to renew for two additional years.  Insurance and 
bid bonds were required and submitted by all bidders. 
 
Selection Committee: 
 
Slade Strickland, Parks Director Ron Lee, Parks Operations Manager 
Barbara Kovacevich, Special Event Manager Shelley Jasper, Special Event Coordinator 
Toni Lang, Special Event Coordinator 

 
Recommendation:  The following chart summarizes the bids that were received along with 
the selection committee’s unanimous recommendation for approval of Onstage Systems for 
Jazz Festival and Taste Addison, Gemini Stage and Lighting for Oktoberfest and 
Executive Lighting and Sound Productions for the summer concert series (highlighted in 
yellow).  A point system was used to analyze the bids and select the best-qualified bidder.   
 
• Jazz Festival - Onstage Systems (formerly Dallas Backup) was selected for the Jazz 

Festival because of their extensive knowledge of this festival and the nuances associated 
with it.  They have earned the confidence of the UNT faculty and performing groups.  This 
is the first year the festival and headline concerts will take place in the Crystal Ballroom at 
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the Hotel InterContinental.  Production times are extremely tight so it’s important that we 
work with a group that knows our needs so we can ensure a successful event in an 
unknown venue.  Onstage has provided the stage and sound needs for this event since its 
inception four years ago.   

 
Onstage was not the lowest bidder; however, they received the highest overall rating due to 
other factors such as their ability to produce the services, performance on similar contracts, 
quality of equipment and labor, and understanding of our needs. 

 
• Taste Addison - Onstage Systems was selected for Taste Addison because of their 

extensive knowledge of headline concerts in an outdoor festival setting.  Onstage has 
provided the stage and sound equipment for all Town of Addison events for the past nine 
years and they have done an outstanding job.  Their quality equipment, knowledgeable 
staff and attention to detail that results in a timely production has impressed the headline 
talent and made our concerts run smoothly.   

 
Onstage was not the lowest bidder; however, they received the highest overall rating due to 
other factors such as their ability to produce the services, performance on similar contracts, 
quality of equipment and labor, and understanding of our needs.  Another reason we do not 
recommend going with the low bidder (Gemini) is because their experience is in producing 
mostly indoor corporate events and indoor concerts.  Onstage Systems provides equipment 
and services to at least 90% of the major D/FW outdoor festivals. 

 
• Summer Concerts - Executive Lighting and Sound Productions was selected for the 

summer concert series (July Jazz and Symphonic Saturdays).  ELS provided the sound 
equipment last summer and their bid was very competitive due to the small nature of these 
events. 

 
• Oktoberfest  - Gemini Stage Lighting and Sound was selected for Oktoberfest because 

their equipment and experience lends itself to an indoor environment and their cost was 
lowest. Also, the stage, sound and lighting requirements for Oktoberfest are not as complex 
as the Jazz Festival and Taste Addison. 

 
ITEM 6 – STAGE, SOUND AND LIGHTING EQUIPMENT 

COMPANY JAZZ  TASTE SUMMER 
CONCERTS 

OKT. TOTAL COMMENTS 

Gemini Stage 
Lighting and 
Sound 

$20,450 $31,575 $16,200 $18,888 $87,113 $82,757.35 after 
discount if awarded 
all sections 

Onstage 
Systems 

$21,044 $35,400 $27,040 $23,340 $106,824 $104,687.52 after 
discount if awarded 
all sections 

Executive 
Lighting and 
Sound 
Productions 

No Bid No Bid $9,500 No Bid No Bid  

 
Budget:  Proposed bid is over budget by $5,972.  Because the other bids (miscellaneous 
rentals, restrooms, fencing and tents) are under budget by $32,782, this amount can be 
absorbed in the budget.   



      
#R3-1

Council Agenda Item: #R3  
 
SUMMARY: 
Staff requests the Council appoint three members to the Addison Board of Zoning 
Adjustment.   
 
 
BACKGROUND: 
 
The Board of Zoning Adjustment consists of five members with four alternates.  The 
following members terms expired on January 14, 2005:   
 
  Corie Ewing  Second term 
  W. David Griggs Second term 
  Richard Lane  First term 
  Beverly Roberts First term 
 
Typically, this Board meets less than once a year, and in an effort to get members who 
could attend, the staff added one alternate member.  From the pool of six members, the 
staff would try to get five members who could attend.  However, during the summer, we 
could not get even four members to attend.  Therefore, we exercised the provision in the 
ordinance to appoint four alternates, but should have appointed only three.  We now have 
more members than we need, so although four members have expired terms, we only 
need to appoint three members.   
 
A list of the current Board membership is attached.  Unlike the Planning and Zoning 
Commission appointments, these appointments do not belong to individual 
Councilmembers.  Term limits for BZA members were instituted in 2000.  Any terms that 
a member may have served prior to 2000 are not reflected in the listing above.        
 
 
 
RECOMMENDATION: 
 
Staff recommends the Council appoint three members to the Board of Zoning 
Adjustment.   



Revised 2-10-05 

                                   
                               
                                  BOARD OF ZONING ADJUSTMENT 
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MEMBERS      ALTERNATES 
 
Corie Ewing      Virgil Burkhardt 
4000 Bobbin Lane     4007 Winter Park Lane 
Addison, TX  75001-4901    Addison, TX  75001-4904 
(H)   972-454-3284    (H) 972-490-8517 
Term Expires:  1-14-2005 – 2nd Term  Term Expires:  9-28-2006 1st Term 
 
W. David Griggs     Joel Davis 
14605 Dartmouth Court    4067 Beltway Drive #148 
Addison, TX  75001-4439    Addison, T  75001-4920 
(W)   214-979-9378    (W) 214-743-5427 
(H) 972-406-9667    (H) 972-490-0440 
Term Expires:  1-14-2005 – 2nd Term  Term Expires:  9-28-2006 – 1st Term 
 
Richard Lane     William Green 
14516 Winnwood Road    3845 Canot Lane 
Dallas, TX  75254-7639    Addison, TX  75001-7904 
(W) 972-490-8517    (H) 972-454-3284 
(H) 214-543-4600    Term Expires:  9-28-2006 – 1st Term 
Term Expires:  1-14-2005 – 1st Term 
 
Charles “Chick” Martin    Alan Wood 
14810 Lochinvar Drive    14609 Lexus Avenue 
Dallas, TX  75254-7528    Addison, TX  75001-3132 
(H) 972-733-3177    (W) 214-269-3114 
Term Expires:  8-12-2005 – 1st Term  Term Expires:  9-28-2006 – 1st Term 
 
Maggie McQuown 
14600 Brookwood Lane 
Addison, TX  75001-0234 
(W) 972-247-0234 
Term Expires:  3-23-2006 1st Term 
 
Beverly Roberts 
4040 Morman Lane 
Addison, TX  75001-3103 
(W) 972-851-2181 
(H) 972-392-9460 
Term Expires:  1-14-2005 1st Term 
 
 
 



   

#R4-1

Council Agenda Item: #R4  
 
 
SUMMARY:   
 
In August of 2004, the City Council authorized the formation of a strategic planning 
group made up of a cross-section of leaders in Addison and other communities to analyze 
and forecast Addison’s future development.  The group was called the 2030 Vision 
Committee and they worked over a six-month period to develop the attached 
recommendations for the Council’s consideration. 
 
Randy Pennington of the Pennington Performance Group served as the facilitator of this 
strategic planning process.  Mr. Pennington will lead the City Council through an 
overview of the 2030 Vision Project report and wrap up this process with the Council. 
 
 
FINANCIAL IMPACT: 
 
Budgeted Amount: N/A 
 
Cost:   N/A 
 
 
BACKGROUND:  
 
See attached report document. 
 
 
RECOMMENDATION: 
 
Administration recommends approval. 





#R6-1  

Council Agenda Item: #R6  
 
SUMMARY: 
 
To consider approval of a Resolution authorizing an amendment to a ground lease between the 
Town of Addison, as landlord, and CNL APR Partners, LP and Amar Unlimited, Inc., tenants 
(Clay Pit Grill & Curry House for they property located at 4460 Belt Line Road. 
 
FINANCIAL IMPACT: 
 
Revenue Budget Amount: $32,496 
 
Cost:    $0  Payments will be repaid over a 60-month period 
 
 
BACKGROUND: 
 
Clay Pit Grill & Curry House located at 4460 Belt Line Road is the real tenant-in-interest to the 
Town of Addison who owns the land, with CNL APR Partners, LP being the legal tenant 
pursuant to an agreement entitled "Tri-Party Agreement" dated September, 1997 between the 
Town, CNL and DenAmerica Corp. (then operating the Black Eyed Pea restaurant at that site).  
Several weeks ago, representatives from Clay Pit approached the Town and CNL with a request 
to forgive a portion of their lease for twelve months in order to increase the cash flow of their 
restaurant.  The reasons they gave for their request was due to increased costs of food products 
and other related operating costs.    
 
Since their request, the Town has received financial and operational information from Clay Pit in 
connection with their request.  After reviewing the information, and consulting with Clay Pit and 
with CNL, Staff has reviewed their request and made the following recommendations.   

 
� Agree to the same terms that CNL is giving to Clay Pit 
� Temporarily defer 50% of their ground lease for 12-months (beginning March 05) for a 

total of $32,496 
� Require that Clay Pit repay $32,496 over a 60-month period in addition to their normal 

monthly rent, beginning with the October, 2007 payment. 
� Extend the lease for an additional 10-months through December 2012 

 
RECOMMENDATION: 
 
Clay Pit has been good tenant for the last two years and staff recommends approval.   
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-STATE OF TEXAS  § 
    §   AMENDMENT TO LEASE 
COUNTY OF DALLAS § 
 

This Amendment to Lease ("Amendment") is made this _____ day of February, 2005 (the 
"Effective Date"), by and between the Town of Addison, Texas (the "City"), Amar Unlimited, 
Inc., a Texas corporation ("Amar"), and CNL APF Partners, LP, a Delaware limited partnership 
("CNL") (together, the "Parties"). 

 
Recitals: 

 
 1. The City is the owner of certain real property located in the Town of Addison, 
Dallas County, Texas, as more particularly described in Section 1.1 of the Lease (and referred to 
herein as the "Property"). 
 
 2. The City, as Landlord, and Prufrock Restaurants, Inc. ("Prufrock"), as Tenant, 
entered into a Lease of the Property on June 13, 1991 (the "Lease"), a true and correct copy of 
which is attached hereto as Exhibit 1.  The subject of the Lease is the operation of a restaurant on 
the Property. 
 
 3. On September 30, 1997 the City, DenAmerica Corp. ("DenAmerica", successor to 
Prufrock and predecessor to Phoenix Restaurant Group, Inc. ("PRG")), and CNL American 
Properties Fund, Inc. (predecessor to CNL) entered into that certain Tri-Party Agreement (the 
"Tri-Party Agreement") which sets forth certain terms regarding the Lease, including a consent 
by the City to the assignment of the Lease to CNL American Properties Fund, Inc. in accordance 
with the terms of the Tri-Party Agreement. 
 
 4. In October, 2001 PRG filed a bankruptcy proceeding under the United States 
Bankruptcy Code in United States Bankruptcy Court for the Middle District of Tennessee, Case 
No. 301-12036, 12164, 12165, 12166, 12163 and 12167.  On May 16, 2002 the Bankruptcy 
Court entered an Order authorizing PRG to assume and assign its interest in the Lease and the 
Tri-Party Agreement.  Pursuant to that Order, PRG entered into an agreement with Amar in 
which PRG agreed to assign to Amar, and Amar agreed to assume, the obligations of PRG under 
the Lease and the Tri-Party Agreement.  The closing of the assignment and assumption occurred 
on August 21, 2002 (the "PRG/Amar Closing"). 
 

5. In connection with the PRG/Amar Closing, Amar and CNL entered into that 
certain Amended and Restated Lease Agreement (as amended), whereby CNL leased to Amar 
the restaurant located on the Property (the "Restaurant Lease"). 

 
6. Pursuant to the above, Amar is the current Tenant under the Lease and under the 

Restaurant Lease, and has requested from the City certain modifications to the Lease and from 
CNL certain modifications to the Restaurant Lease, including a temporary reduction of rent for 
the Property (as set forth herein) and an extension of the Lease until the end of 2012. 

 
 7. The City, Amar, and CNL now desire to amend the Lease as set forth in this 
Amendment to Lease. 
 
 
AMENDMENT TO LEASE 
Page 1 of 3 



 
NOW, THEREFORE, the Town of Addison, Texas, Amar Unlimited, Inc., and CNL 

APF Partners, LP agree as follows: 

Section 1. Incorporation of Premises.  The above and foregoing premises are true and 
correct and are incorporated herein and made a part hereof. 

 
Section 2. Amendment to Lease.  Notwithstanding anything in the Lease (as 

amended) to the contrary, the Parties agree as follows with respect to the Lease: 
 
A. Rent Adjustment. 
 
(1) For a period of twelve (12) consecutive calendar months, beginning with the 
March, 2005 and ending with February, 2006 (the "Rent Reduction Period"), the 
Minimum Rent monthly rental amount shall be Two Thousand Seven Hundred Eight and 
34/100 Dollars ($2,708.34), payable in advance on or before the first day of each 
calendar month. 
 
(2) Following the expiration of the Rent Reduction Period, beginning October, 2006 

and ending September, 2011  (being (60) consecutive calendar months) (the "Rent 
Recovery Period"), the Minimum Rent monthly rental amount shall be Six 
Thousand Seven Hundred Thirty Six and 11/100 Dollars ($6,736.11), payable in 
advance on or before the first day of each calendar month during the Rent 
Recovery Period. 

 
(3) Following the expiration of the Rent Recovery Period, the Minimum Rent 
monthly rental amount shall return to and be the amount set forth in Section 3.1(d) of the 
Lease, the amount being Five Thousand Eight Hundred Thirty-three and 33/100 Dollars 
($5,833.33), through the end of the Lease (subject, however, to the terms of the Lease). 
 
B. Term Adjustment.  The Term of the Lease, currently scheduled to end on February 
1, 2012, shall end on December 31, 2012 (subject, however, to the termination provisions 
of the Lease). 
 
Section 3. No Other Amendments.  Except as hereby amended, the Lease and all of 

its terms, conditions, and provisions shall remain unchanged and in full force and effect. 
 
Section 4. Authority to Execute.  The undersigned officers and/or agents of the 

Parties hereto are the properly authorized officials and have the necessary authority to execute 
this Amendment on behalf of the parties hereto, and each party hereby certifies to the other that 
any necessary resolutions or other act extending such authority have been duly passed and are 
now in full force and effect. 

 
Section 5. Effective Date.  This Amendment shall be deemed effective as of the date 

first set forth above (the Effective Date). 
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IN WITNESS WHEREOF, the undersigned hereto have executed this Amendment to 
Lease as of the day and year first above written. 

 
 
TOWN OF ADDISON, TEXAS 

 
 
By:       
 Ron Whitehead, City Manager 

 
ATTEST: 
 
 
By:       
 Carmen Moran, City Secretary 

AMAR UNLIMITED, INC. 
 
By:       
 
Printed Name:      
 
Title:       

  
CNL APF PARTNERS, LP, a Delaware 

limited partnership 
 

By:  CNL APF GP Corp., a Delaware 
corporation, as General Partner 

 
By:       
 
Printed Name:      
 
Title:       
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EXHIBIT 1 
 
 

[COPY OF LEASE]  
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Council Agenda Item: #R7  
 
SUMMARY: 
To consider approval of the contract for service between the Town of Addison and the Texas 
Chamber Orchestra in the amount of $15,000 as authorized in the FY 2004/05 Hotel Fund 
budget.   
 
FINANCIAL IMPACT: 
Budgeted Amount: $30,000 
 
Cost:   $15,000 
 
 
BACKGROUND: 
During the FY 2004/05 budget process, the Texas Chamber Orchestra (TCO) made an initial 
request in the amount of $75,000.  However, the City Council formally approved the funding 
amount for $30,000.  However, during the budget process deliberations, it was discovered that 
TCO’s Executive Director had resigned.  It was also discovered that TCO had not completed its 
scheduled performances at Anne Frank Elementary and Janie Elementary and was canceling 
their outdoor performances at Oktoberfest due to a visa problem with the visiting German 
conductor.  As a result of their organizational problems, the Orchestra has cancelled all of their 
scheduled season performances at the Theatre Centre except for the May 7, 2005 (which is still 
tentatively scheduled) performance.   
 
Since then, the Orchestra has hired a new Executive Director that is experienced in non-profit 
fundraising and organizational management.  Consequently, staff has been in discussions with 
them in order to salvage their season and determine the appropriate performances and venues to 
make up for the missed performances in 2004.   
 
In order to receive the funding amount of $15,000, the Texas Chamber Orchestra shall agree and 
provide the following services in FY 2004/05: 
 
� Reschedule one (1) free children’s concert at Janie Stark Elementary School and one (1) free 

concert at Anne Frank Elementary School during the 2005 spring semester.   
� Reschedule two (2) outdoor concerts for Symphonic Saturdays at Addison Circle Park on a 

mutually agreed upon date. 
� One (1) concert at the Addison Theatre Centre on May 7, 2005. 
� One (1) concert at Kaboom Town on July 3, 2003 in Addison Circle Park.  
� Provide a full-page promotional advertisement for the Town in the season program. 
� Detailed quarterly financial statements and program results to the City. 
� Receive payment from the Town only after the May and Kaboom Town performances in two 

separate $7,500 payments.   
 
RECOMMENDATION: 
It is recommended that the City Council approve a resolution authorizing the City Manager to 
enter into a contract with the Texas Chamber Orchestra for an amount not to exceed $15,000.  
This contract shall be subject to final review and approval by the City Attorney.  
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STATE OF TEXAS   § 
§  CONTRACT FOR SERVICES 

COUNTY OF DALLAS  § 

This Contract for Services is made and entered into as of the 1st day of October, 2004 by 
and between the Town of Addison, Texas (the “City”), and the Texas Chamber Orchestra (the 
“Orchestra”). 

 
WITNESSETH: 

WHEREAS, the Orchestra is a private, non-profit organization established under the laws 
of the State of Texas for the purpose of providing concerts of great music and educational 
opportunities for adults and children within the cities of Addison, Carrollton, Coppell and Farmers 
Branch; and 

 
WHEREAS, the Orchestra’s productions and work attract tourists to and encourages 

tourism in the City, and the City has an interest in attracting such tourists and promoting tourism to 
the area in order to receive the economic benefits associated therewith.; and 

 
WHEREAS, it is the City’s desire to encourage and promote the arts, including, without 

limitation, music; and 
 
WHEREAS, the City is authorized to expend revenues from its hotel occupancy tax for the 

encouragement, promotion, improvement, and application of the arts, including, without limitation, 
music, and desires to encourage and promote the arts (including music) through the execution of 
this Contract for Services. 

 
NOW, THEREFORE, for and in consideration of the mutual covenants and agreements 

hereinafter set forth, the benefits flowing to each of the parties hereto, and other good and valuable 
consideration, the Town of Addison, Texas and the Texas Chamber Orchestra do hereby contract, 
covenant and agree as follows: 

 
I.  TERM 

 The term of this contract and agreement shall be for a period of one year from the 1st day of 
October, 2004 through the 30th day of September, 2005, except as otherwise provided for herein. 

II.  SERVICES 

The Orchestra shall provide the following services: 

(a) Re-schedule within the spring semester 2005, a free children’s concert at 
Janie Stark Elementary School and at Anne Frank Elementary School. 

 
(b) Re-schedule two (2) outdoor concerts to be held in Addison Circle Park at a 

mutually agreed upon date.  
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(c) Provide one (1) season concert at the Addison Theatre Centre on May 7, 
2005.  The Orchestra shall contact the Addison Theatre Centre for the 
purposes of coordinating the concerts. 

 
(d) Provide one (1) musical performance at Kaboom Town on July 3, 2005 in 

Addison Circle Park.   
 

(e) Provide a full-page promotional advertisement for the Town in the season 
program. 

 
(f) Submit detailed quarterly financial statements and program results to the 

City within thirty (30) days after the end of the preceding quarter listing the 
expenditures made by the Orchestra with the revenues received pursuant to 
this Contract. 

  

III.  COMPENSATION 

For the operation and provision of the services, projects and programs of the Orchestra as 
described herein, the City shall pay the Orchestra the sum of fifteen thousand and No/100 Dollars  
($15,000.00).  Such sum shall be paid in the amount of Seven Thousand Five Hundred and No/100 
Dollars ($7,500.00) upon the receipt of a statement after May 7, 2005, and in the amount of Seven 
Thousand Five Hundred and No/100 Dollars ($7,500.00) upon the receipt of a statement after July 
3, 2005, provided the Orchestra is not then in default of this Contract.  The Chamber shall provide 
its monthly financial statements to the City Manager.  Such reports shall include statements of 
revenues and expenses.  The City Manager shall also receive a copy of a quarterly report of program 
activities.  No payment shall be made during any period in which this provision is not complied 
with.  Within 90 days following the termination of the Orchestra’s fiscal year, a financial statement 
for the Orchestra prepared by a Certified Public Accountant of all activities funded by this Contract 
shall be provided to the City Manager.  Such statement shall provide sufficient information as to 
support the accuracy of the monthly financial statements. 

 
IV. RESPONSIBILITY; INDEMNIFICATION 

(A)    The Orchestra agrees to assume and does hereby assume all responsibility and liability for 
damages or injuries sustained by persons or property, whether real or asserted, by or from the 
performance of services performed and to be performed hereunder by the Orchestra, its officials, 
officers, employees, agents, servants, invitees, contractors, subcontractors, or anyone directly or 
indirectly employed by any of them or anyone for whose acts any of them may be liable. 

(B)     In consideration of the granting of this CONTRACT, the Orchestra agrees to defend, 
indemnify and hold harmless the town of Addison, Texas, its, officers, agents and employees 
(each an "Indemnitee") from and against any and all suits, actions, judgments, liabilities, 
penalties, fines, expenses, fees and costs (including reasonable attorney's fees and other costs of 
defense), and damages (together, "Damages") arising out of or in connection with the Orchestra's 
performance of this Agreement, including Damages caused by the Indemnitee's own negligence, 
OR GROSS NEGLIGENCE, OR CONDUCT THAT MAY OR DOES EXPOSE AN 



 
 

CONTRACT FOR SERVICES – Page 3 of 7 

INDEMNITEE TO STRICT LIABILITY UNDER ANY LEGAL THEORY, except as 
specifically limited herein. 

(C)     With respect to the Orchestra's indemnity obligation set forth in subsection (B) OF THIS 
SECTION, the Orchestra shall have no duty to indemnify an Indemnitee for any Damages 
caused by the sole negligence of the Indemnitee, OR SOLE GROSS NEGLIGENCE OF THE 
INDEMNITEE, OR SOLE CONDUCT OF THE INDEMNITEE THAT MAY OR DOES 
EXPOSE THE INDEMNITEE TO STRICT LIABILITY UNDER ANY LEGAL THEORY. 

(c)     If an Indemnitee suffers Damages arising out of or in connection with the performance of 
this Agreement that are caused by the concurrent negligence, GROSS NEGLIGENCE, OR 
CONDUCT THAT MAY OR DOES RESULT IN EXPOSURE TO STRICT LIABILITY, of 
both the Orchestra and the Indemnitee, the Orchestra's indemnity obligation set forth in 
subsection (B) OF THIS SECTION will be limited to a fraction of the total Damages equivalent 
to the Orchestra's own percentage of responsibility. 

(d)     With respect to the Orchestra's duty to defend set forth herein in subsection (B) OF THIS 
SECTION, the Orchestra shall have the duty, at its sole cost and expense, through counsel of its 
choice, to litigate, defend, settle or otherwise attempt to resolve any claim, lawsuit, cause of 
action, or judgment arising out of or in connection with this Agreement; provided however, that 
the Town shall have the right to approve the selection of counsel by the Orchestra and to reject 
the Orchestra's selection of counsel and to select counsel of the Town's own choosing, in which 
instance, the Orchestra shall be obligated to pay reasonable attorney fees and the expenses 
associated thereto.  The Town agrees that it will not unreasonably withhold approval of counsel 
selected by the Orchestra, and further, the Town agrees to act reasonably in the selection of 
counsel of its own choosing.  

(e)     In the event that the Orchestra fails or refuses to provide a defense to any claim, lawsuit, 
judgment, or cause of action arising out of or in connection with this Agreement, the Town shall 
have the right to undertake the defense, compromise, or settlement of any such claim, lawsuit, 
judgment, or cause of action, through counsel of its own choice, on behalf of and for the account 
of, and at the risk of the Orchestra, and the Orchestra shall be obligated to pay the reasonable and 
necessary costs, expenses and attorneys' fees incurred by the Town in connection with handling 
the prosecution or defense and any appeal(s) related to such claim, lawsuit, judgment, or cause of 
action. 

(F)     THE INDEMNITY, HOLD HARMLESS, AND DEFENSE OBLIGATIONS OF THE 
ORCHESTRA SET FORTH HEREIN SHALL SURVIVE THE EXPIRATION OR 
TERMINATION OF THIS CONTRACT 

 
V. TERMINATION 

This Contract may be canceled and terminated by either party at any time and for any reason 
upon giving at least thirty (30) days written notice of such cancellation and termination to the other 
party hereto.  Such notice shall be sent certified mail, return receipt requested, and to the most 
recent address shown on the records of the party terminating the Contract.  The thirty (30) day 
period shall commence upon deposit of the said notice in the United States mail and shall conclude 
at midnight of the 30th day thereafter.  In the event of such cancellation and termination and if 
Orchestra has failed at the time of such cancellation and termination to provide all of the services set 
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forth herein, Orchestra shall refund to the City that portion of funds paid to Orchestra under the 
terms of this Contract in accordance with the following:  Prorata funding returned to the City by 
Orchestra shall be determined by dividing the amount paid by the City under this Contract by 365 
(the “daily rate”), and then multiplying the daily rate by the number of days which would have 
remained in the term hereof but for the cancellation or termination.  Upon payment or tender of such 
amount, all of the obligations of Orchestra and the City under this Contract shall be discharged and 
terminated (except as otherwise provided herein) and no action shall lie or accrue for additional 
benefit, consideration or value for or based upon the services performed under or pursuant to this 
Contract. 

 
VI.  CONFLICT OF INTEREST 

(a) No officer or employee of the City shall have any interest or receive any benefit, 
direct or indirect, in this Contract or the proceeds thereof.  This prohibition is not intended and 
should not be construed to preclude payment of expenses legitimately incurred by City officials in 
the conduct of the City’s business. 

 
(b) For purposes of this section, “benefit” means anything reasonably regarded as an 

economic advantage, including benefit to any other person in whose welfare the beneficiary is 
interested, but does not include contributions or expenditures made and reported in accordance with 
any law. 

 
VII.  ACCOUNTING 

Prior to adopting its annual budget, Orchestra shall submit for the City’s review a budget 
showing the use of the City’s funds provided pursuant to this Contract, and Orchestra shall make 
such periodic reports to the City, as provided for herein, listing the expenditures made by Orchestra 
from the funds provided by the City.  The approval of Orchestra’s annual budget creates a fiduciary 
duty in Orchestra with respect to the funds provided by the City under this Contract. 

 
The funds paid to Orchestra pursuant to this Contract shall be maintained in a separate 

account established for that purpose and may not be commingled with any other money.  Funds 
received hereunder from the City may be spent for day to day operations, supplies, salaries and 
other administrative costs provided that such costs are necessary for the promotion and 
encouragement of the purposes for which the funds may be used as described herein. 

 
Orchestra shall maintain complete and accurate financial records of all of its revenues, 

including, without limitation, each expenditure of revenue received pursuant to this Contract.  By 
the twenty-first (21st) day after the close of each quarter (beginning with the quarter ending 
December 31, 2004, with the last quarter ending September 30, 2005), Orchestra shall provide the 
City the following: (a) a detailed financial report for the previous quarter listing the expenditures 
made by Orchestra of the funds paid to Orchestra under this Contract; and (b) a year-to-date report 
of the expenditures made by Orchestra of the funds paid to Dance Council under this Contract (and 
if this Contract is terminated prior to its expiration, Orchestra shall provide such reports as set forth 
above for the period prior to the expiration for which reports have not been provided, and such 
obligation shall survive the termination hereof; and the obligation to provide the reports for the last 
quarter of this Contract shall survive the expiration of this Contract).  On request of the City at any 
time, Orchestra shall make its records available for inspection and review by the City or its 
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designated representative(s).  Within ninety (90) days of the end of Orchestra’s fiscal year, 
Orchestra shall provide the City with a financial statement signed by the Chairman of Orchestra’s 
Board of Directors (or other person acceptable to the City) and audited by an independent Certified 
Public Accountant, setting forth Orchestra’s income, expenses, assets and liabilities, and such 
obligation shall survive the termination or expiration of this Contract. 
 

VIII.  INDEPENDENT CONTRACTOR 

In performing services under this Contract, the relationship between the City and Orchestra 
is that of independent contractor, and the City and Orchestra by the execution of this Contract do not 
change the independent status of Orchestra.  No term or provision of this Contract or action by 
Orchestra in the performance of this Contract is intended nor shall be construed as making 
Orchestra the agent, servant or employee of the City, or to create an employer-employee 
relationship, a joint venture relationship, or a joint enterprise relationship. 

 
IX. NON-ASSIGNABILITY 

Orchestra may not and shall have no authority to assign, transfer, or otherwise convey by 
any means whatsoever this Contract or any of the rights, duties or responsibilities hereunder without 
obtaining the prior written approval of the City, and any attempted assignment, transfer, or other 
conveyance of this Contract without such approval shall be null and void and be cause for 
immediate termination of this Contract by the City. 

 
X.  NO PARTNERSHIP, JOINT VENTURE, OR JOINT ENTERPRISE 

Nothing contained in this Contract shall be deemed to constitute that the City and Orchestra 
are partners or joint venturers with each other, or shall be construed or be deemed to establish that 
their relationship constitutes, or that this Contract creates, a joint enterprise. 

 
XI.  COPYRIGHT 

Orchestra assumes full responsibility for complying with all United States laws and treaty 
terms pertaining to intellectual property issues and any applicable regulations, including but not 
limited to the assumption of all responsibilities for paying all royalties which are due for the use of 
domestic or foreign copyrighted works in Orchestra’s performances, transmissions or broadcasts, 
and Orchestra, without limiting any other indemnity given by Orchestra as set forth herein, agrees to 
defend, indemnify, and hold harmless the City, its officials, officers, employees, and agents, for any 
liability, claims or damages (including but not limited to court costs and reasonable attorney’s fees) 
growing out of Orchestra’s infringement or violation of any statute, treaty term or regulation 
applicable to intellectual property rights, including but not limited to copyrights. 
 

XII.  NON-DISCRIMINATION 

During the term of this Contract, Orchestra agrees that it shall not discriminate against any 
employee or applicant for employment because of race, age, color, sex or religion, ancestry, national 
origin, place of birth, or handicap. 

 
XIII.  LEGAL COMPLIANCE; CONTRACT SUBJECT TO LAWS 
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Orchestra shall observe and abide by, and this Contract is subject to, all applicable federal, 
state, and local (including the City) laws, rules, regulations, and policies (including, without 
limitation, the Charter and Ordinances of the City), as the same currently exist or as they may be 
hereafter amended. 

 
XIV. VENUE; GOVERNING LAW 

 
In the event of any action under this Contract, venue for all causes of action shall be 

instituted and maintained in Dallas County, Texas. The parties agree that the laws of the State of 
Texas shall govern and apply to the interpretation, validity and enforcement of this Contract; and, 
with respect to any conflict of law provisions, the parties agree that such conflict of law provisions 
shall not affect the application of the law of Texas (without reference to its conflict of law 
provisions) to the governing, interpretation, validity and enforcement of this Contract. 

 
XV.  COUNTERPARTS 

This Contract may be executed in any number of counterparts, each of which shall be 
deemed an original and constitute one and the same instrument. 

 
XVI.  NO WAIVER; RIGHTS CUMULATIVE 

The failure by either party to exercise any right or power, or option given to it by this 
Contract, or to insist upon strict compliance with the terms of this Contract, shall not constitute a 
waiver of the terms and conditions of this Contract with respect to any other or subsequent breach 
thereof, nor a waiver by such party of its rights at any time thereafter to require exact and strict 
compliance with all the terms hereof.  The rights or remedies under this Contract are cumulative to 
any other rights or remedies, which may be granted by law. 

 
XVII.  NOTICES 

 
All notices, communications and reports, required or permitted under this Contract shall be 

personally delivered or mailed to the respective parties using certified mail, return receipt requested, 
postage prepaid, at the addresses shown below.  The City and Orchestra agree to provide the other 
with written notification within five (5) days, if the address for notices, provided below, is changed.  
Notices by personal delivery shall be deemed delivered upon the date delivered; mailed notices shall 
be deemed communicated on the date shown on the return receipt.  If no date is shown, the mailed 
notice shall be deemed communicated on the third (3rd) day after depositing the same in the United 
States mail. 

 
The City’s address: 

Mario Canizares 
Assistant to the City Manager 
Town of Addison 
5300 Belt Line Road 
Dallas, Texas  75254 

Orchestra’s address: 

P.O. Box 111333 
Carrollton, Texas  75011 
Attn:    

 
XVIII.  SEVERABILITY 
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The terms of this Contract are severable, and if any section, paragraph, clause, or other 

portion of this Contract shall be found to be illegal, unlawful, unconstitutional or void for any 
reason, the balance of the Contract shall remain in full force and effect and the parties shall be 
deemed to have contracted as if said section, paragraph, clause or portion had not been in the 
Contract initially. 

 
XIX.  AUTHORITY TO EXECUTE CONTRACT 

 
The undersigned officers and/or agents of the parties hereto are the properly authorized 

officials and have the necessary authority to execute this Contract on behalf of the parties hereto, 
and each party hereby certifies to the other that any necessary resolutions or other act extending 
such authority have been duly passed and are now in full force and effect. 

 
XX.  ENTIRE AGREEMENT 

 
 This Contract represents the entire and integrated contract and agreement between the City 
and Orchestra and supersedes all prior negotiations, representations and/or agreements, either 
written or oral.  This Contract may be amended only by written instrument signed by both the City 
and Orchestra. 

 
 IN WITNESS THEREOF, the parties hereto have caused this Contract to be 

signed by their proper corporate officers as first above specified, and have caused their proper 
corporate seal to be hereto affixed the day and year first above written. 
 
 

TOWN OF ADDISON, TEXAS 
 
 
 

By:       
 Ron Whitehead, City Manager 
 
ATTEST: 
 
 
By:       
 Carmen Moran, City Secretary 

TEXAS CHAMBER ORCHESTRA 
 
 

By:       
             
 Chairman of the Board 
 
ATTEST: 
 
 
By:       
             

 



      
#R8-1 

Council Agenda Item: #R8  
 
SUMMARY: 
 
Discussion about revenue generated from Taste Addison admission fees and approval to 
increase the admission fee from $5 to $8 after 5 pm on Friday and Saturday evenings. 
 
FINANCIAL IMPACT: 
 
Current revenue @ $5 during all hours plus $5 fee per car for parking = $292,105. 
 
Proposed revenue @ $5 before 5 pm on Saturday and all day on Sunday and $8 on Friday 
night and from 5 pm – close on Saturday = $370,300 
 
Potential net gain in revenue = $78,195 
 
BACKGROUND: 
 
See attached memorandum from Barbara Kovacevich and Bryan Langley 
 
 
 
RECOMMENDATION: 
 
Staff recommends approval. 
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SPECIAL EVENTS MEMORANDUM
 
P.O. Box 9010 • 168    

01 Westgrove Drive • Addison, TX 75001-9010 • 972-450-6221 • 972-450-2834FAX  

 
DATE: February 14, 2005  
 
TO: Chris Terry, Assistant City Manager 
 
FROM: Barbara Kovacevich, Special Event Manager 
 Bryan Langley, Assistant Finance Director 
 
RE: Taste Addison Admission Fee 
 
We would like to place an agenda item on the February 22, 2005 City Council Agenda to 
discuss the Taste Addison admission fee and to seek the City Council’s approval to increase 
the admission fee as defined below as well as eliminate the $5 per car parking fee. 
 
Background: As you are aware, the cost of producing events continues to rise every year 
primarily due to salary increases for city staff, rental fees and entertainment costs.  Staff is 
constantly looking for ways to reduce expenses and increase revenue while maintaining a 
quality event.  The marketing and operations budget for Taste Addison 2004 was $516,242, 
which was offset by $420,387 in revenue.  The 2005 budget is $554,110 and projected 
revenue is $490,000 so there is approximately $64,110 additional dollars needed to meet the 
goal of breaking even on the event.   
 
Admission Fee:  To generate additional revenue to cover the increasing expenses, we 
propose that the admission fee be increased during peak hours of the event.  Beginning at 5 
p.m. on both Friday and Saturday, we propose that the admission fee be increased to $8 from 
the current rate of $5.  A $5 admission fee has been charged for the past three years and 
attendance has increased an average of 8% during that time.  The following table summarizes 
the potential revenue related to the proposed admission fee structure: 
 

Day Attendance 
(based on 2004) 

$5 Admission / 
$5 Parking 

$8 Admission
(After 5 p.m.) 

Friday (new in 2005) 10,000 (est) $50,000 (est) $80,000 (est) 
Saturday Before 5 8,900 $44,500 $44,500 ($5) 
Saturday After 5 21,600 $108,000 $172,800 
Sunday 14,600 $73,000 $73,000 ($5) 
Parking (Net) NA $16,605 $0 (see note below) 
TOTAL 55,100 $292,105 $370,300 
Variance (from 2004 $) NA NA $78,195 

 



When comparing the proposed fee structure to other similar events in the Metroplex (see 
below table), we believe the Taste Addison event will continue to offer a compelling mix of 
entertainment and value to our patrons.  As such, we do not expect the increased admission 
fee to have a material effect on attendance. 
 
Parking: 
Free parking should be considered again if the admission fee increases after 5 pm on Friday 
and Saturday.  Net parking revenue from Taste Addison 2004 was $16,605 so the return on 
the investment may not be worth the inconvenience to the garage owners/tenants as well as 
the increased cost to the festival patron. 
 
Logistics: 
Signage should be displayed at the event that clearly states the event prices.  A 15-minute 
“grace period” is recommended so someone can still get in for the reduced admission fee if 
they complain about the price increase because they were in line or had trouble parking, etc.  
The admission fees should be publicized in the marketing materials and on the website so the 
public can make an informed decision. 
 
The Finance Department will continue to increase the staffing level during peak times and will 
have plenty of small bills available to make change at the admission kiosks.  A greeter position 
may also prove helpful to keep the lines moving efficiently. 
 
Other Events/Attractions: 
 

Event/Attraction Weekend 
Pass 

Daily Adult 
Pass 

Kids Pass Seniors/Other Parking 

Wildflower! $20 (3 days) $15 $3 (5-12 yrs) $5 resident $3 
ArtFest  $5 Free under 6  $5 
Shakespeare  $7   $5 Samuel Grand 

Free Addison 
Grapevine $10 (3 days) $6 $3 (6-12) $3 (62+) Free 
Plano Balloon $15 $6 Free under 

36” 
 $10 

MayFest  $7 $4 (6-12)  $4 $5 close 
Free remote 

Nokia Theatre  $16-$89   $12+ 
Gypsy Tea Room  $8-$25   $8-$10 
WaterTower Theatre  $15-$30   Free 
Cavanaugh Museum  $8 $4 (6-12)  Free 
Movies  $8.50 $5.50 $5.50 Free 
 
Please let us know if you have any questions or need more information. 
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Council Agenda Item: #R9  
 
SUMMARY: 
To consider a resolution by the Addison City Council demonstrating to the State Legislature its 
opposition regarding their efforts in school finance reforms and changes in the existing taxing 
systems that would negatively affect the Town's revenues and efforts in providing essential 
services, public safety, and economic development. 
 
FINANCIAL IMPACT: 
Revenue Budgeted Amount: $N/A 
 
Cost:    $N/A 
 
 
BACKGROUND: 
For some time there has been ongoing deliberations among our state elected officials on 
developing a plan to resolve the current school finance problems.  Unfortunately, some of the 
proposed ideas would negatively affect Texas cities and counties in their ability to collect 
revenues and as a result severely affect our abilities to provide services to citizens.  For example, 
there are bills that have been filed that call for placing a 3% or 5% cap all property appraisals.  It 
is believed by some state officials that once the reforms in school finance are approved, which 
would lower the school district property tax, that the cities and counties will rush to increase 
their tax rates to fill the gap.   
 
Town staff, the Texas Municipal League (TML), and the North Texas Commission are 
monitoring very closely these ongoing developments.  In addition, TML is warning cities that the 
proposals presented by some legislatures are very serious in nature and are calling upon the city 
elected officials to pass resolutions, write letters, place phone calls, and have face-to-face visits 
with their legislators explaining the negative effect these proposals will have on city budgets.   
 
The attached resolution was developed by TML and addresses a number of reasons to oppose 
limitations on the ability for cities to collect property and sales tax revenues, or set tax rates.   
 
RECOMMENDATION: 
It is recommended that the City Council approve the resolution demonstrating its opposition to any 
school finance or taxing system reforms that would negatively affect its revenues and efforts in 
providing essential services, public safety, and economic development. 
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TOWN OF ADDISON, TEXAS 
 
 

RESOLUTION NO._____________ 
 

A RESOLUTION OF THE TOWN OF ADDISON, TEXAS, OPPOSING 
ANY SCHOOL FINANCE OR TAX SYSTEM REFORMS THAT 
WOULD NEGATIVELY AFFECT CITY REVENUES AND ECONOMIC 
DEVELOPMENT EFFORTS 
 

BE IT RESOLVED BY THE CITY COUNCIL OF THE TOWN OF ADDISON, 
TEXAS: 

WHEREAS, the Texas Legislature will address school finance and tax system reforms in the 
near future; and 
 
WHEREAS, during theses deliberations by the Texas Legislature, proposals to limit the ability 
of cities to collect property taxes and sales taxes are likely to be offered by some members of the 
Legislature; and  
 
WHEREAS, additional restrictions on city taxes fly in the face of a history of frugal tax 
administration by Texas cities; and 
 
WHEREAS, all Texas cities combined collect only 15.3 percent of all property taxes collected 
in the State of Texas, while schools collect more than 60 percent; and  
 
WHEREAS, between 1985 and 2002, the municipal share of all property tax revenue fell from 
20.3 percent to 15.3 percent; and 
 
WHEREAS, Texas cities rely on tax revenue to build basic infrastructure, to ensure public 
safety through police and fire departments, and to provide numerous essential services for city 
residents, who are 80 percent of the state’s population; and    
 
WHEREAS, Texas cities engage in numerous economic development activities that produce 
jobs and revenue for the entire State of Texas; and 
 
WHEREAS, cities must meet the challenges of homeland security and compliance with state 
and federal mandates, many of which are unfunded mandates; and 
 
WHEREAS, Texas cities have shown over the years that they are fiscally responsible and good 
stewards of taxpayers’ money; and  
 
WHEREAS, efforts to limit the ability of cities to collect sales and property tax revenues or to 
set tax rates would have severe negative impacts on city services, city employees, economic 
development efforts, and ultimately the citizens of the State of Texas; 
 



NOW THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE TOWN OF 
ADDISON, TEXAS: 

 
That the governing body of the Town of Addison will oppose all school finance or tax reform 
efforts by the Texas Legislature that negatively impact the ability of the Town to provide basic 
essential services, conduct economic development activities, and ensure public safety by limiting 
our ability, beyond the provisions of current law, to collect property tax or sales tax revenues. 
 
PASSED AND APPROVED by the City Council of the Town of Addison, Texas this ______ 
day of ______________, 2005. 
 
 

_____________________________ 
       Mayor R. Scott Wheeler 
 
ATTEST: 
 
 
By:       
 Carmen Moran, City Secretary 
 
 
APPROVED AS TO FORM: 
 
 
By:       
 Ken Dippel, City Attorney 
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Council Agenda Item: #R10  
 
SUMMARY: 
 
For the Addison City Council to consider a resolution to authorize the City Manager to negotiate 
and enter into a contract with a legislative advocate for the purpose of providing monitoring and 
consultation services to the Town during the 79th Texas Legislative Session. 
 
FINANCIAL IMPACT: 
 
Budgeted Amount: $0.00 
 
Cost: $50,000 – not to exceed  
 
BACKGROUND: 
 
The 79th Texas Legislative session is well underway and many bills have been proposed that will 
affect cities over the long-term.  During each Legislative session, the Texas Municipal League 
(TML) has done a good job in advocating for the interests of Texas cities by doing their part in 
defeating bad bills.  In addition, Town staff has done a good job in keeping abreast of the 
activities in the legislature and continues to work with TML on behalf of all cities.  However, 
because TML is a representative for all cities in Texas, the organization takes an inactive 
approach on legislative issues that affect a single community.   
 
As a result, for a community to pursue certain legislation there needs to be an advocate working 
on behalf of the entity that knows the legislative process and is familiar with the political leaders 
in Austin.  The Council has indicated to staff on a number of occasions their desire to monitor 
the activities during the session, and then actively pursue developments that are pertinent to 
Addison.   
 
Unfortunately, Town staff does not have the resources or the contacts to be as effective as a 
professional legislative advocate.  Therefore, staff has made a number of phone calls to 
consultants that have the expertise in legislative advocacy and we are receiving information 
regarding their backgrounds, client lists, specialties, and cost figures.   
 
Staff is in the process of developing a short list of firms, and anticipates providing a 
recommendation at the February 22nd Council meeting.     
  
RECOMMENDATION: 
 
Staff recommends approval to authorize the City Manager to negotiate and enter into a contract 
with a legislative advocate. 



#R11-1 

Council Agenda Item: #R11  
 
SUMMARY: 
 
Council authorization to release the 2004 Comprehensive Annual Financial Report (CAFR) is 
requested.   
 
FINANCIAL IMPACT: 
 
No Financial Impact 
 
BACKGROUND: 
 
Attached is the Town’s 2004 Comprehensive Annual Financial Report (CAFR) that thoroughly 
describes the Town’s financial condition as of September 30, 2004.  Included with the CAFR is the 
independent Auditors’ Report prepared by Weaver and Tidwell LLP.  The Auditors’ Report reflects 
a “clean” opinion indicating the Town’s finances are managed and reported in conformity with 
generally accepted accounting principles. 
 
Also, please find the attached Auditors’ Report to Management and the responses by Town staff.    
 
I appreciate the efforts of Jerry Gaither and Michael Lentner at Weaver and Tidwell.  They were 
thorough in their audit and provided valuable assistance to the Town’s accounting staff. 
 
RECOMMENDATION: 
 
Staff recommends that the Council authorize the release of the 2004 Comprehensive Annual 
Financial Report.   
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MEMO 

 
 
To:  Ron Whitehead 
  
From: Randy Moravec 
  
CC: Lea Dunn, Bryan Langley 
  
Re: Auditor’s Management Letter 
 
Date: February 15, 2005 
 
Please find attached the Report to Management developed by Weaver and Tidwell LLP as part of their 
audit of the Town’s financial records for the year ending September 30, 2004. 
 
Current Year Comments 
 
For 2004, Weaver and Tidwell identified the following management comment in their report.  This 
comment is not classified as a reportable condition. 
 
Inventory 
 
We agree with the auditor’s comments.  Management is currently working with our software provider to 
develop an automated solution to include the fuel surcharge costs in inventory.  In the meantime, we 
will be manually adjusting these balances on a monthly basis. 
 
Status of Prior Year Comments 
 
As discussed in the Report to Management, the Town implemented all of the auditor 
recommendations related to the 2003 report. 
 
It has been a pleasure working with the staff of Weaver and Tidwell.  Their assistance with the 
preparation of the 2004 CAFR is greatly appreciated. 
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Council Agenda Item: #R12  

 
SUMMARY: 
Council is requested to have a first reading of an ordinance granting a franchise to TXU 
Electric Delivery Company and conduct a public hearing concerning the new franchise 
agreement. 
 
FINANCIAL IMPACT: 
There is no direct impact associated with conducting the public hearing. Once approved, 
the new franchise agreement will provide the same revenue from TXU as the Town has 
been receiving in the past. For the fiscal year ended 9/30/04, the Town had received 
$1,568,012 for TXU’s use of public right-of-ways for the distribution of electric power. 
 
BACKGROUND: 
The franchise TXU had with the Town expired the end of July 2004. Although the Town 
had been working with TXU for the past year to negotiate a new agreement, the 
company’s extensive corporate reorganization and restructuring delayed finalization of 
negotiations until this time. Due to his extensive expertise in public utility law, the Town 
had Clarence West develop the new franchise agreement with TXU. Mr. West had 
developed the Town’s comprehensive right-of-way ordinance governing the actions of 
companies utilizing the Town’s public right-of-ways to conduct business. Attached is a 
memo from Mr. West summarizing the major aspects of the new franchise agreement. 
 
The Town’s city charter includes a fairly rigorous process for approving franchises. 
There must be two readings of the ordinance with associated public hearings prior to 
adoption of the ordinance. Once the ordinance is adopted, it must be published once a 
week for four consecutive weeks. Thirty days following adoption, the new franchise takes 
effect. 
 
RECOMMENDATION: 
At this time no Council action is necessary, although staff will be recommending 
approval of the proposed franchise agreement. 
 
 



#R12-2
CLARENCE A. WEST 
Counselor and Attorney at Law 
1201 RIO GRANDE, SUITE 200 Direct Dial:  512.499.8838 
AUSTIN, TEXAS   78701 Fax:  512.322.0884 
www.cawestlaw.com cawest@cawestlaw.com 
 
 

MEMORANDUM 
 
 
TO: Randy Moravec, Town of Addison 
 
FROM: Clarence A. West, Esq. 
 
RE: Proposed TXU Electric Franchise 
 
DATE: December 29, 2004 
 
 
Background 
By adopting Ord. No. 1 in 1953, the Town of Addison entered into a fifty (50) year electric 
franchise with Texas Power and Light Company, the predecessor to Texas Utilities (“TXU”) in 
1953. (“1953 Electric Franchise”).  The 1953 Electric Franchise was amended twice, in 1993, by 
Ordinance No. 093-041, increasing the franchise fee from 2% to 4% of gross revenue, and again 
in 2002 to conform the franchise fee to the settlement in Denton v. TXU Electric Company, et al, 
concerning the gross revenue franchise fee base and calculation of payments (see explanation 
below). A new electric franchise has been negotiated and is recommended for adoption.   
 
Below are comments on the key provisions in the proposed new franchise. 
 
Proposed New TXU Electric Franchise 

Term – The term of this franchise was intended to be approximately ten years from date the last 

franchise terminated, and therefore is scheduled to expire on July 31, 2014.  (Section 3) 

 

Police Power Reservation of Rights – The franchise ensures that the City retains all of its 

police power rights to promulgate ordinances which regulate the rights-of-ways and the 

construction of facilities in its rights-of-ways through its police powers. (Section 8.1)  

 

Franchise Fees – Franchise fees are to be paid consistent with the Denton v. TXU Electric 

Company, et al litigation. The franchise fee has two components, the Municipal Franchise 

Charge, which is the statutory per kWh charge1, plus 4% on the gross revenues from 

                                                 
1 Utility Code Sec. 33.008 (b), kWh charges paid to the  City since January 1, 2002 and which is based on the 4% 
gross revenue franchise fee paid the city in 1998. 

http://www.cawestlaw.com/
mailto:cawest@cawestlaw.com
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“discretionary” income TXU receives from installations, such as (a) charges to connect, 

disconnect, or reconnect power; (b) charges for automated meter readings; (c) other service 

charges; and (d) payments for non-standard construction of facilities. With each payment of 

franchise fees, the franchise expressly requires that a report be given with each payment, 

detailing the calculations upon which the franchise fee payment is based. The franchise fee 

provision also provides that in the event another city is paid more in franchise fees, then this 

franchise would be revised accordingly. (Section 5) 

 

The franchise provides for the right of the City to have access to the records of TXU to conduct 

an audit. (Section 6) 

 

Relocation of Utility Facilities – This franchise provides that in the event that the City requires 

the relocation of electric utility facilities for changes in the rights-of-ways for construction for 

city projects, the electric utility will move its facilities; the cost to relocate those facilities are to 

be reimbursed by the Town, except to the extent that applicable state or federal law provides that 

the electric utility is to pay for that cost. The City had requested that TXU agree to relocate its 

facilities at its cost for any city public works project, but they would only agree to relocate at 

their cost if it was a street “widening and straightening” project. As a “compromise” we adopted 

the language in the franchise which reserves the City’s right to have TXU relocate at TXU’s cost 

as allowed by state law now or in the future. It is the City’s legal position that TXU is to relocate 

its facilities at its cost in a broader array of city projects than just a street widening or 

straightening project in accordance with case law. (Section 8.3) 

 

Indemnity and Insurance – This franchise allows TXU Electric to be self-insured.  However, if 

they self-insure, they are required to provide the same type of defense representation and 

coverage as an insurance carrier. Detailed language was included in this franchise as TXU’s 

responsibility to indemnify and defend the City for liability claims. (Section 9)  

 

Termination and Compliance Enforcement Provisions – The franchise expressly provides 

that in the event there is noncompliance with the franchise after notice is given, with an 

opportunity to cure, the City may terminate the franchise.  (Section 12) 

 



  #R12-3

ORDINANCE NO. __________ 

AN ORDINANCE GRANTING THE RIGHT, PRIVILEGE AND FRANCHISE TO TXU 
ELECTRIC DELIVERY COMPANY, AN ELECTRIC TRANSMISSION AND 
DISTRIBUTION UTILITY, AND ITS SUCCESSORS AND ASSIGNS, TO USE THE 
PUBLIC RIGHTS-OF-WAY OF THE TOWN OF ADDISON, TEXAS FOR THE 
TRANSMISSION AND DISTRIBUTION OF ELECTRIC POWER SUBJECT TO THE 
CONDITIONS, RESTRICTIONS, AND LIMITATIONS OF THIS ORDINANCE; 
PRESCRIBING THE CONDITIONS, RESTRICTIONS AND LIMITATIONS UNDER 
WHICH SUCH FRANCHISE SHALL BE EXERCISED; PROVIDING 
COMPENSATION FOR SUCH USE; PROVIDING THE TERM OF FRANCHISE; 
PROVIDING A REPEALING CLAUSE; PROVIDING A SEVERABILITY CLAUSE; 
PROVIDING FOR THE METHOD OF ACCEPTANCE; AND PROVIDING AN 
EFFECTIVE DATE. 

 BE IT ORDAINED BY THE TOWN COUNCIL OF THE TOWN OF ADDISON, 
TEXAS: 

SECTION 1.  GRANT OF FRANCHISE.  

That the Town of Addison, Texas (the "City"), a home rule municipality pursuant to the 

Texas Constitution, the laws of the State of Texas, and its Home Rule Charter (the "City 

Charter"), subject to the terms and conditions of this Ordinance (the "Ordinance"), does hereby 

grant to TXU Electric Delivery Company, an electric transmission and distribution utility and a 

Texas corporation (the "Electric Delivery Utility"), its successors and permitted assigns, but not 

its affiliates or subsidiaries, except as provided for herein, the non-exclusive right, privilege and 

franchise to use the Public Rights-of-Way (hereinafter defined) of the City as provided herein for 

the purpose of locating, installing, using, maintaining, repairing, constructing, operating, and 

replacing Facilities for the transmission and distribution of electric power to the City, the 

inhabitants thereof and persons, firms and corporations beyond the corporate limits thereof. This 

Franchise does not grant to the Electric Delivery Utility the right, privilege or authority to engage 

in any other business within the City other than the transmission and distribution of electric 

power in the City. 

The right of the Electric Delivery Utility to use the Public Rights-of-Way as set forth 

above is not an exclusive right, and the City has and reserves the right in its sole discretion to 

make or grant a similar or dissimilar use of the Public Rights-of-Way to any other person, firm, 

corporation, or other business entity of whatever kind. 

  



   

SECTION 2. DEFINITIONS. 

2.1 "Franchise" shall mean this Ordinance and all rights and obligations established 

herein. 

2.2 “Municipal Franchise Charge” shall mean the fee authorized by Section 

33.008(b) of the Public Utility Regulatory Act, Title 2, Texas Utilities Code ("PURA"), currently 

the product of a factor of .002544 cents/kWh multiplied by each kilowatt hour of electricity 

delivered to each retail customer within the City of Addison’s municipal boundaries, or any 

amended fee calculation for which the Texas Legislature or Public Utility Commission may 

require.   

  

2.3 "Public Rights-of-Way" shall mean the public streets, public alleys, public 

highways and other public property, of and owned or controlled by the City and beneath the 

surface thereof as they may now or hereafter may exist and as defined herein but not including 

bridges or other City improvements or infrastructure in, on or over the Public Rights-of-Way.  

2.4 “Facilities" shall mean electric power lines, with all necessary or desirable 

appurtenances (including underground conduits, poles, towers, wires, transmission lines and 

other structures, and telephone and communication lines for its own use), for the purpose of 

supplying electricity to the City, the inhabitants thereof, and persons, firms and corporations 

beyond the corporate limits thereof. 

SECTION 3. EFFECTIVE DATE; TERM OF FRANCHISE.   

Upon the filing with the City by the Electric Delivery Utility of the acceptance required 

under Section 4, this Franchise shall be in full force and effect thirty (30) days from and after the 

date of the final passage and approval of this Ordinance by the City in accordance with the City's 

Home Rule Charter until July 31, 2014. 

SECTION 4. ACCEPTANCE OF FRANCHISE.  

4.1 When this Franchise becomes effective, all previous ordinances of the City 

granting a franchise for the transmission and distribution of electric power purposes that were 

held by the Electric Delivery Utility (or its predecessor in interest) shall be automatically 

repealed, and shall be of no further force and effect; provided, however, that any City claim, 
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action or complaint that arose under or pursuant to any such previous ordinance shall continue to 

be governed by the provisions of that ordinance and such previous ordinance shall continue in 

full force and effect for such purposes. The Electric Delivery Utility shall, within thirty (30) days 

from the final passage of this Franchise by the City, file its written acceptance of this Franchise 

with the Office of the City Secretary.  

 

4.2. This Franchise shall be rendered null and void if written acceptance of this 

Franchise is not filed by the Electric Delivery Utility within such thirty (30) day period. 

SECTION 5. FRANCHISE FEE.   

5.1 In consideration of the grant of said right, privilege and franchise by the City and 

as full payment for the right, privilege and franchise of using and occupying the Public Rights-

of-Way, and in lieu of any and all occupation taxes, assessments, municipal charges, fees, 

franchise taxes, license, permit and inspection fees or charges, bonds, street or alley rentals, 

certain regulatory expenses, subject to sections 5.5 and 5.6 herein, as may be otherwise due and 

owing under Section 33.023 of PURA, as amended, or any similar or successor law, and all other 

taxes, charges, levies, fees and rentals of whatsoever kind and character which the City may 

impose or hereafter be authorized or empowered to levy and collect, excepting only the usual 

general or special ad valorem taxes which the City is authorized to levy and impose upon real 

and personal property, sales and use taxes, and special assessments for public improvements, the 

Electric Delivery Utility agrees to and shall pay to the City a franchise fee consisting of the 

following: 

 (a) the Municipal Franchise Charge.  The first payment hereunder shall be due and 

payable on August 1, 2005, based on each kilowatt hour of electricity delivered by the 

Electric Delivery Utility during the preceding twelve-month period ended June 30, 2005, 

to each retail customer whose consuming facility’s point of delivery is located within the 

City’s municipal boundaries.  This initial payment and the payments provided on or 

before August 1 of each year throughout the life of this Franchise are for the rights and 

privileges granted hereunder for the twelve month period succeeding the payment date 

(August 1 – July 31).   Thereafter, on or before August 1 of each year throughout the life 
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of this Franchise, the Electric Delivery Utility shall pay to the City the Municipal 

Franchise Charge as required or authorized by Section 33.008(b) of PURA, as currently 

enacted and as amended during the term of this Franchise,  based on the preceding 

twelve-month period ending June 30. The final Municipal Franchise Charge payment 

under this Franchise is due on or before August 1, 2013 and covers the privilege period of 

August 1, 2013 – July 31, 2014; and 

(b) a sum equal to four percent (4%) of gross revenues received by the Electric 

Delivery Utility from services identified in the Electric Delivery Utility’s “Tariff for 

Retail Delivery Service", Section 6.1.2, "Discretionary Service Charges," items DD 1 

through DD24, that are for the account or benefit of an end-use retail electric consumer 

(the "Discretionary Service Charges Fee") within the municipal boundaries of the City. 

(1) The Discretionary Service Charges Fee shall be calculated on an annual 

calendar year basis, i.e., from January 1 through and including December 31 of each 

calendar year. 

(2) The Discretionary Service Charges Fee shall be paid at least once annually 

on or before April 30 each calendar year based on the total Discretionary Service 

Charges received during the preceding calendar year. The initial Discretionary 

Service Charge Fee amount due under this Franchise shall be paid on or before April 

30, 2005 and will be based on the calendar year January 1 through December 31, 

2004. The final two Discretionary Service Charge Fee amounts due under this 

Franchise shall be paid as follows: On or before April 30, 2014 the last full twelve 

month payment will be due and will be based on the calendar year January 1 through 

December 31, 2013, with a final Discretionary Service Charge Fee payment for the 

last six months under this Franchise to be paid on October 15, 2014 for the period 

January 1, 2014 to July 31, 2014.  The obligation to make the final Discretionary 

Service Charge Fee payment shall survive the expiration of this Franchise. 

5.2 The Electric Delivery Utility shall provide the City a statement which shall 

accompany each payment to the City to evidence a correct payment to the City. Electric Delivery 

Utility hereby stipulates that its reports may be treated by the City exactly as if they were filed 
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under oath. Late or delinquent payment by the Electric Delivery Utility shall accrue interest. 

Interest shall be calculated in accordance with the interest rate for customer deposits established 

by the PUC in accordance with Texas Utilities Code Section 183.003 for the time period 

involved. 

5.3 Electric Delivery Utility Discretionary Service Charges Fee Recovery Tariff 

(a) Electric Delivery Utility may file a tariff amendment(s) to provide for the 

recovery of the Discretionary Services Charges Fee. 

(b) City agrees (i) to the extent the City acts as regulatory authority, to adopt and 

approve that portion of any tariff which provides for 100% recovery of the Discretionary 

Services Charges Fee; (ii) in the event the City intervenes in any regulatory proceeding 

before a federal or state agency in which the recovery of the Discretionary Services 

Charges Fee is an issue, the City will take an affirmative position supporting the 100% 

recovery of such Fee by Electric Delivery Utility  and; (iii) in the event of an appeal of 

any such regulatory proceeding in which the City has intervened, the City will take an 

affirmative position in any such appeals in support of the 100% recovery of such Fee by 

Electric Delivery Utility. 

(c) City agrees that it will take no action, nor cause any other person or entity to take 

any action, to prohibit the recovery of such Discretionary Service Charges Fees by 

Electric Delivery Utility. 

5.4 This Section applies only if, after the effective date of this Franchise Agreement, 

Electric Delivery Utility  enters into a new municipal franchise agreement or renews, modifies or 

amends an existing municipal franchise agreement with another municipality that provides for a 

different method of calculation of franchise fees for use of the public rights-of-way than the 

calculation under 33.008(b) of PURA, which, if applied to the City, would result in a greater 

amount of franchise fees owed the City than under this Franchise Agreement. 

 
(a) City shall have the option to: 

(1) Have Electric Delivery Utility  select, within 30 days of the City’s request, 

any or all portions of the franchise agreement with the other municipality or 
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comparable provisions that, at Electric Delivery Utility ’s sole discretion, must be 

considered in conjunction with the different method of the calculation of franchise 

fees included in that other franchise agreement; and 

 (2) Modify this franchise to include both the different method of calculation 

of franchise fee found in the franchise agreement with the other municipality and 

all of the other provisions identified by Electric Delivery Utility pursuant to 

Section 5.4(a).  In no event shall City be able to modify the franchise to include 

the different method of calculation of franchise fee found in the franchise 

agreement with the other municipality without this franchise also being modified 

to include all of the other provisions identified by Electric Delivery Utility  

pursuant to Section 5.4(a)(1). 

(b) City may not exercise the option provided in Section 5.4(a) if any of the 

provisions that would be included in this franchise are, in Electric Delivery Utility’s sole 

opinion, inconsistent with or in any manner contrary to any then-current rule, regulation, 

ordinance, law, Code, or Charter of City. 

(c) In the event of a regulatory disallowance of the increase in franchise fees paid 

pursuant to City’s exercise of its option under this Section, then at any time after the 

regulatory authority’s entry of an order disallowing recovery of the additional franchise 

fee expense in rates, Electric Delivery Utility  shall have the right to cancel the 

modification of the franchise made pursuant to this Section, and terms of the franchise 

shall immediately revert to those in place prior to City’s exercise of its option under this 

Section. 

(d) Notwithstanding any other provision of this franchise, should the City exercise the 

option provided in Section 5.4(a), and then adopt any rule, regulation, ordinance, law, 

Code, or Charter of City that, in Electric Delivery Utility’s sole opinion, is inconsistent 

with or in any manner contrary to the provisions included in this franchise pursuant to 

Section 5.4(a), then Electric Delivery Utility  shall have the right to cancel all of the 

modifications to this franchise made pursuant to this Section and, effective as of the date 

of the City’s adoption of the inconsistent provision, the terms of the franchise shall revert 

to those in place prior to City’s exercise of its option under this Section. 
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(e) The provisions of this  Section apply only to the amount of the franchise fee to be 

paid and do not apply to other franchise fee payment provisions, such as the timing of 

such payments.  The provisions of this Section do not apply to differences in the 

franchise fee factor that result from the application of the methodology set out in Section 

33.008(b) of PURA or any successor methodology. 

5.5 Notwithstanding anything to the contrary in Section 5.1 hereof, if during the term of this 

Franchise the Electric Delivery Utility files general rate cases and the City incurs cumulative 

expenses in connection with all general rate cases filed during the period beginning June 1, 1993, 

and ending August 24, 2008 which would otherwise have been reimbursable by Electric Delivery 

Utility  under Section 33.023 of PURA, as amended, or similar or successor law, in excess of 

Four Million and No/100 Dollars ($4,000,000.00), then in such event, the Electric Delivery 

Utility shall reimburse all of the expenses incurred by the City in connection with all general rate 

cases filed during the period beginning June 1, 1993, and ending August 24, 2008, in excess of 

said $4,000,000.00.  The term "general rate case" as used in this Ordinance means a rate case 

initiated by the Electric Delivery Utility in which it seeks to increase its rates charged to a 

substantial number of its customer classes in the City and elsewhere in its system and in which 

the Electric Delivery Utility's overall revenues are determined in setting such rates.  The City 

agrees to exercise reasonable best efforts, considering the facts and circumstances, to keep its 

expenses on average to under One Million and No/100 Dollars ($1,000,000.00) per general rate 

case. 

5.6 Notwithstanding the above section 5.1, City reserves its rights and does not waive any claim 

that Ordinance No. 093-041 requires reimbursement of general rate case expenses incurred by 

the City after August 24, 2008, and ending with the term of this Franchise, that would have been 

otherwise reimbursable by Electric Delivery Utility  under Section 33.023 of PURA, as 

amended, or similar or successor law. 

SECTION 6. AUDIT OF ELECTRIC DELIVERY UTILITY'S RECORDS AND 

REPORTS. 

6.1 Books of Account.  The Electric Delivery Utility shall keep complete and 

accurate books of accounts and records of its business and operations under and in connection 
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with this Franchise.  To the extent practicable, all such books of accounts and records shall be 

made available at the Electric Delivery Utility's principal office in Dallas, Texas. 

6.2 Access by City.  The City Manager or the City Manager's designee shall, upon 

thirty (30) days prior written notice to the Electric Delivery Utility, have the right to access and 

to inspect the books of accounts and records of the Electric Delivery Utility for the period then 

subject to audit under Section 33.008(e) of the Public Utility Regulatory Act to ascertain the 

correctness of any payments and reports to the City, as provided for in Section 33.008(e) of the 

Public Utility Regulatory Act, and as to the Electric Delivery Utility’s compliance with this 

Franchise, and Electric Delivery Utility shall fully cooperate in making available its accounts and 

records and otherwise assisting in these activities. 

6.3 Audits.  The City Manager may cause to be conducted no more than once 

annually, an audit to verify the accuracy of the method used to compute the Electric Delivery 

Utility's Franchise Fee payments to the City and to verify that all utility accounts within the City 

are properly included in the computation of the Franchise Fee. Said audit shall be limited to the 

time period subject to audit under PURA Section 33.008(e).   If either party discovers that the 

Electric Delivery Utility has failed to pay the entire or correct amount of compensation due, the 

correct amount shall be determined and the City shall be paid by the Electric Delivery Utility 

within thirty (30) calendar days of such determination.  Any overpayment to the City through 

error or otherwise will, at the option of the City, either be refunded within thirty (30) days of 

determination OR be offset against the next payment due from Electric Delivery Utility.  Such 

payments shall include interest as provided for in Section 5.2. 

 

SECTION 7.  ANNEXATION. 

This Franchise shall extend to and include any and all territory that is annexed by or otherwise 

added to the corporate limits of the City during the term of this Franchise.  Upon receipt of 

written notification by the City of newly annexed areas, or other areas added to the City limits, 

the Electric Delivery Utility shall promptly initiate a process to reclassify affected customers into 

the City limits in a timely manner.  The annexed areas or other areas added to the City limits will 

be included in future franchise payments in accordance with the effective date of the annexation.  
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Upon request from the City, the Electric Delivery Utility will provide documentation to verify 

that affected customers were appropriately reclassified and included for purposes of calculating 

franchise payments.  

 

SECTION 8. CONSTRUCTION IN THE PUBLIC RIGHTS-OF-WAY. 

8.1 In connection with any activity of, by, on behalf of, or for the benefit of the 

Electric Delivery Utility on or within the Public Rights-of-Way under this Franchise, the Electric 

Delivery Utility shall comply with the City Charter and all lawful ordinances, rules, codes, laws, 

standards, policies, and regulations of the City (including, without limitation, the right-of-way 

construction, permitting, and relocation provisions of the Code of Ordinances) as now existing or 

as the same may be adopted, supplemented, amended or revised (together, "City Standards").  To 

the extent any City Standards conflict with this Franchise, the requirements of this Franchise 

shall govern.  The Electric Delivery Utility shall also comply with any and all applicable laws, 

standards, policies, regulations, and rules, whether federal or state.  This Franchise shall in no 

way affect or impair the rights, obligations or remedies of the parties under the Texas Public 

Utility Regulatory Act, or other State or Federal Law.  Nothing herein shall be deemed a waiver, 

release or relinquishment of either party’s right to contest, appeal, or file suit with respect to any 

action or decision of the other party, including, without limitation, ordinances adopted by the 

City, that it believes is contrary to any federal, state or local law or regulation.  To the extent 

practicable City shall provide Electric Delivery Utility with reasonable notice and opportunity to 

review and comment upon any new or revised City Standards that impact Electric Delivery 

Utility’s use of the Public Rights-of-Way. 

8.2 Electric Delivery Utility shall locate, install, use, maintain, repair, construct, 

operate, and replace its Facilities to minimize interference with traffic (motor vehicle, pedestrian, 

or otherwise) and shall perform work in a timely and expeditious manner, and shall promptly 

clean up and restore to the approximate condition at the time disturbed, all Public Rights-of-Way 

that it may disturb to the satisfaction of the City consistent with applicable City Standards. With 

respect to Electric Delivery Utility Facilities not located in public streets, alleys or highways, to 

the extent the Electric Delivery Utility is authorized to locate such Facilities in Public Rights-of-

Way other than public streets, alleys, or highways, the location of Electric Delivery Utility’s 
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Facilities shall be subject to approval by the City Manager prior to construction or installation; 

provided however, said approval shall not be unreasonably withheld.  When Electric Delivery 

Utility makes, or causes to be made, excavations, or places, or causes to be placed, obstructions 

in any Public Rights-of-Way, Electric Delivery Utility shall place, erect, and maintain barriers 

and lights to identify the location of such excavations or obstructions, all in accordance with the 

most recent edition of the Uniform Manual on Traffic Control Devices and applicable City 

Standards.  In determining the location of Electric Delivery Utility's Facilities within the City, 

the Electric Delivery Utility shall not interfere with then existing above-ground or underground 

structures, equipment and facilities of the City, other utility franchisees (which have received a 

franchise from the City to use the Public Rights-of-Way), and other persons (whether a natural 

person or business entity of any kind) who have received the City’s consent to place and locate 

equipment and facilities within the Public Rights-of-Way (such other utility franchisees and 

other persons being “Public Right-of-Way Users”).   The City will seek, after the effective date 

of this Franchise, to include in its agreements with other utilities and users of the Public Rights-

of-way provisions requiring that such users shall not interfere with the Electric Delivery Utility 

Facilities. The Company recognizes that it is the responsibility of other utility franchisees and 

Public Rights-of- Way Users to ensure that their activities do not interfere or damage the Electric 

Delivery Utility facilities and will pursue any damage claims directly with the responsible Public 

Rights-of-Way Users.    The Electric Delivery Utility shall be responsible to repair at its sole cost 

all damage caused by Electric Delivery Utility activities pursuant to this Franchise.  If any such 

damage poses a threat to the health, safety or welfare of the public or residents, Electric Delivery 

Utility, upon receipt of notice, shall take prompt actions to mitigate the health, safety or welfare 

concerns and shall promptly initiate repairs. If the City requests the Electric Delivery Utility to 

initiate repairs and the Electric Delivery Utility fails to initiate and timely complete repairs 

within a reasonable time after the City’s request, after notice to the Electric Delivery Utility of 

the City’s intent, the City may repair or cause repairs to be made at the Electric Delivery Utility's 

expense, and Electric Delivery Utility shall promptly pay to the City the actual cost incurred by 

the City in making or causing such repairs.   The Electric Delivery Utility shall require its 

contractors working in the Public Rights-of-Way to hold all necessary contracting licenses and 

permits required by the City, or otherwise required by any law, rule, or regulation, for such 

business. Except as otherwise provided for herein, in determining the location of the facilities of 
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the City, the City shall minimize interference with then existing Facilities of the Electric 

Delivery Utility.  In the event of a conflict between the location of the proposed Facilities of the 

Electric Delivery Utility and the location of the existing facilities of the City or other Public 

Right-of-Way Users within Public Rights-of-Way that cannot otherwise be resolved, the City or 

an authorized agent of the City shall use its reasonable efforts and attempt to resolve the conflict 

and determine the location of the respective facilities, provided that if the City determines in 

such instance that proposed Facilities of the Electric Delivery Utility must be relocated from that 

proposed by the Electric Delivery Utility, the City will designate a reasonable alternate location 

within the Public Rights-of-Way for Electric Delivery Utility.  Except in an emergency, the 

Electric Delivery Utility shall be required to obtain street cutting, street excavation or other 

special permits related to excavations in Public Rights-of-Way in connection with the Electric 

Delivery Utility’s operations in Public Rights-of-Way in accordance with City Standards.  Under 

no circumstances, however, shall the Electric Delivery Utility be required to pay for such 

permitting or be required to post bonds. 

 8.3 The City reserves the right for any reason whatsoever to use, change the grade of, 

construct, install, repair, alter, maintain, relocate, modify, open, close, reduce, or widen 

(collectively “change”) any Public Right-of-Way, within the present or future limits of the City. 

At the City’s request, the Electric Delivery Utility shall relocate or remove its Facilities in order 

to accommodate such change of any Public Right-of-Way.  If the Electric Delivery Utility is 

required by the City to remove or relocate its Facilities, Electric Delivery Utility shall be entitled 

to reimbursement from the City of the cost and expense of such removal or relocation except to 

the extent PURA Section 37.101(c) or other state or federal law requires or permits the City to 

require, the relocation to be done at Electric Delivery Utility’s expense.  

 8.4 If the City abandons any Public Right-of-Way in which the Electric Delivery 

Utility has Facilities, such abandonment shall be conditioned on the Electric Delivery Utility's 

right to maintain its use of the former Public Right-of-Way and on the obligation of the party to 

whom the Public Right-of-Way is abandoned to reimburse Electric Delivery Utility for all 

removal or relocation expenses if Electric Delivery Utility agrees to the removal or relocation of 

its facilities following abandonment of the Public Right-of-Way.  If the party to whom the Public 

Right-of-Way is abandoned requests Electric Delivery Utility to remove or relocate its facilities 

and Electric Delivery Utility agrees to such removal or relocation, such removal or relocation 
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shall be done within a reasonable time at the expense of the party requesting the removal or 

relocation.  If relocation cannot practically be made to another Public Right-of-Way, the expense 

of any right-of-way acquisition shall be considered a relocation expense to be reimbursed by the 

party requesting the relocation. 

 

 8.5 The Electric Delivery Utility shall install, construct, repair, maintain and replace 

its Facilities in a good and workmanlike manner. 

8.6 City Inspection.  The City retains the right to make visual, non-invasive 

inspections of the Electric Delivery Utility’s Facilities.  

8.7 Temporary Removal of Wires.  The Electric Delivery Utility on the request of any 

person shall remove or raise or lower its wires within the City temporarily to permit the moving 

of houses or other bulky structures.  The total expense of such temporary removal, raising or 

lowering of wires shall be paid by the benefited party or parties, and Electric Delivery Utility 

may require such full payment in advance.  Electric Delivery Utility shall be given not less than 

thirty (30) days advance notice to arrange for such temporary wire changes. The clearance of 

wires above ground or rails within the City and also underground work shall conform to the basic 

standards of the National Electrical Safety Code.   

SECTION 9.  INDEMNITY AND INSURANCE. 

 9.1 (A) IN CONSIDERATION OF THE GRANTING OF THIS 
FRANCHISE, ELECTRIC DELIVERY UTILITY AGREES TO DEFEND, INDEMNIFY 
AND HOLD HARMLESS THE CITY, ITS, OFFICERS, AGENTS AND EMPLOYEES 
(EACH AN "INDEMNITEE") FROM AND AGAINST ANY AND ALL SUITS, 
ACTIONS, JUDGMENTS, LIABILITIES, PENALTIES, FINES, EXPENSES, FEES AND 
COSTS (INCLUDING REASONABLE ATTORNEY'S FEES AND OTHER COSTS OF 
DEFENSE), AND DAMAGES (TOGETHER, "DAMAGES") ARISING OUT OF OR IN 
CONNECTION WITH THE ELECTRIC DELIVERY UTILITY'S PERFORMANCE OF 
THIS FRANCHISE, INCLUDING DAMAGES CAUSED BY THE INDEMNITEE'S OWN 
NEGLIGENCE, OR GROSS NEGLIGENCE, OR CONDUCT THAT MAY OR DOES 
EXPOSE AN INDEMNITEE TO STRICT LIABILITY UNDER ANY LEGAL THEORY, 
EXCEPT AS SPECIFICALLY LIMITED HEREIN. 
 
(B) WITH RESPECT TO THE ELECTRIC DELIVERY UTILITY'S INDEMNITY 
OBLIGATION SET FORTH IN SUBSECTION (A), ELECTRIC DELIVERY UTILITY 
SHALL HAVE NO DUTY TO INDEMNIFY AN INDEMNITEE FOR ANY DAMAGES 
CAUSED BY THE SOLE NEGLIGENCE OF THE INDEMNITEE, OR SOLE GROSS 
NEGLIGENCE OF THE INDEMNITEE, OR SOLE CONDUCT OF THE INDEMNITEE 
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THAT MAY OR DOES EXPOSE THE INDEMNITEE TO STRICT LIABILITY UNDER 
ANY LEGAL THEORY. 
 
(C) WITH RESPECT TO THE ELECTRIC DELIVERY UTILITY’S INDEMNITY 
OBLIGATION SET FORTH IN SUBSECTION (A), IF AN INDEMNITEE SUFFERS 
DAMAGES ARISING OUT OF OR IN CONNECTION WITH THE PERFORMANCE 
OF THIS FRANCHISE THAT ARE CAUSED BY THE CONCURRENT NEGLIGENCE, 
GROSS NEGLIGENCE, OR CONDUCT THAT MAY OR DOES RESULT IN 
EXPOSURE TO STRICT LIABILITY, OF BOTH THE ELECTRIC DELIVERY 
UTILITY AND THE INDEMNITEE, THE ELECTRIC DELIVERY UTILITY'S 
INDEMNITY OBLIGATION SET FORTH IN SUBSECTION (A) WILL BE LIMITED 
TO A FRACTION OF THE TOTAL DAMAGES EQUIVALENT TO THE ELECTRIC 
DELIVERY UTILITY'S OWN PERCENTAGE OF RESPONSIBILITY. 
 
(D) WITH RESPECT TO THE ELECTRIC DELIVERY UTILITY’S DUTY TO 
DEFEND SET FORTH HEREIN IN SUBSECTION (A), THE ELECTRIC DELIVERY 
UTILITY SHALL HAVE THE RIGHT TO SELECT DEFENSE COUNSEL, SUBJECT 
TO CITY’S APPROVAL, WHICH WILL NOT BE UNREASONABLY WITHHELD.  
ELECTRIC DELIVERY UTILITY SHALL RETAIN DEFENSE COUNSEL WITHIN 
SEVEN (7) BUSINESS DAYS OF RECEIPT OF CITY’S WRITTEN NOTICE THAT 
CITY IS INVOKING ITS RIGHT TO INDEMNIFICATION UNDER THIS FRANCHISE 
AGREEMENT.  IF ELECTRIC DELIVERY UTILITY FAILS TO RETAIN COUNSEL 
WITHIN SUCH TIME PERIOD, CITY SHALL HAVE THE RIGHT TO RETAIN 
DEFENSE COUNSEL ON ITS OWN BEHALF, AND ELECTRIC DELIVERY UTILITY 
SHALL BE LIABLE FOR ALL REASONABLE AND NECESSARY DEFENSE COSTS 
INCURRED BY CITY, EXCEPT AS LIMITED IN SUBSECTIONS (B) AND (C) OF 
THIS SECTION. 
 

 9.2 Electric Delivery Utility may self-insure to the extent permitted by applicable law 

under any plan of self-insurance, maintained in accordance with sound accounting practices, 

against risks and obligations undertaken pursuant to this franchise and shall not be required to 

maintain insurance; provided that Electric Delivery Utility furnishes the City satisfactory 

evidence of the existence of an insurance reserve adequate for the risks covered by such plan of 

self-insurance. Electric Delivery Utility shall provide the City with evidence of the form and 

basis for insurance coverage or self insurance, as applicable, within thirty (30) days of the 

effective date of this franchise ordinance. Provided however that the Electric Delivery Utility’s 

self-insurance shall provide to the City, its officers, employees and agents, with the same defense 

as would be provided by an insurance carrier and with substantially the same coverage as 

required by other users of the Public Right-of-Way in the City as set forth in Chapter 70 of the 

Code of Ordinances, currently or as it may be amended (or any successor ordinance or 
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regulation). Should Electric Delivery Utility elect to change the form or basis of insurance during 

the term of this franchise, Electric Delivery Utility shall notify the City.  Electric Delivery Utility 

shall provide documentation necessary for review by the City of the changed circumstances of 

Electric Delivery Utility.   

  

SECTION 10.  TRANSFERS AND ASSIGNMENT. 

  Prior to assignment, transfer, pledge or other conveyance of its rights, duties and 

obligations under this franchise, except to an affiliated entity, Electric Delivery Utility shall 

obtain prior written consent of the governing body of the City, which consent will not be 

unreasonably withheld or delayed.  For purposes hereof, an “affiliated entity” means Electric 

Delivery Utility’s corporate parent owning more than 50% of the voting shares of Electric 

Delivery Utility, a subsidiary of Electric Delivery Utility’s corporate parent (provided the 

corporate parent owns more than 50% of the voting shares of the subsidiary), a partnership or 

joint venture in which Electric Delivery Utility owns a controlling interest of more than 50%, or 

a subsidiary entity of Electric Delivery Utility in which Electric Delivery Utility owns a 

controlling interest of more than 50%.  Electric Delivery Utility shall provide notice of any 

assignment, transfer, pledge or conveyance to an affiliated entity at the same time it provides 

written notice to the Public Utility Commission. Any assignment, transfer, pledge or other 

conveyance, whether to an affiliated entity or otherwise, shall require the assignee or transferee 

to perform all of the terms and conditions of this franchise. 

 

SECTION 12.  FORFEITURE AND TERMINATION. 

12.1 The City shall notify the Electric Delivery Utility, in writing, of an alleged failure 

of the Electric Delivery Utility to comply with a material provision of this Franchise, which 

notice shall specify the alleged failure with reasonable particularity.  The Electric Delivery 

Utility shall, upon its receipt of such notice, either: 

(a) diligently cure such failure, but in any event within not more than thirty (30) days 

after such receipt; or 

(b) if such failure cannot with due diligence be cured within the said thirty (30) day 

period, then cure such failure within an additional reasonable period of time so long as 
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the Electric Delivery Utility has submitted to the City in writing its plan (including, 

without limitation, the time period) to cure such failure and has commenced curative 

action within the said thirty (30) day period, and thereafter is diligently attempting to cure 

the failure; or 

(c)  if the Electric Delivery Utility reasonably believes that the failure specified in the 

notice from the City is not a failure of a material provision of this Franchise, submit to 

the City within ten (10) days after its receipt of the notice the Electric Delivery Utility's 

written response specifying facts and presenting arguments in refutation or defense of 

such alleged failure (the "Electric Delivery Utility's Defense"). 

 

 12.2 In the event that the Electric Delivery Utility does not comply with subparagraphs 

(a), (b), or (c) above, or if the Electric Delivery Utility does comply with subparagraph (c) above 

but the City, after its review of the Electric Delivery Utility's Defense, nevertheless believes that 

the Electric Delivery Utility has failed to comply with a material provision of this Franchise, the 

City may declare this an Uncured Event of Default, which shall entitle City to exercise the 

remedies provided for in Section 12.3.  Notice of such declaration shall be given to the Electric 

Delivery Utility prior to the City's exercise of any such remedies. 

 

 12.3 Not sooner than seven (7) days following the City's declaration of an Uncured 

Event of Default and the giving of notice of such declaration to the Electric Delivery Utility, the 

City shall be entitled to exercise any and/or  all of the following  remedies: 

 (a) The commencement of an action against Electric Delivery Utility at law for 
monetary damages. 

(b) The commencement of an action in equity seeking injunctive relief or the specific 
performance of any of the provisions, that as a matter of equity, are specifically 
enforceable. 

(c) The commencement of any other action which may be available to the City. 
 

 (d) The termination of this Franchise in accordance with the provisions of Section 
 12.4. 
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12.4 In accordance with the provisions of Section 12.3(d), this Franchise Agreement 

may be terminated upon at least thirty business day’s prior written notice to Electric Delivery 

Utility.  City shall notify Electric Delivery Utility in writing at least fifteen (15) business days in 

advance of the City Council meeting at which the question of forfeiture or termination shall be 

considered, and Electric Delivery Utility shall have the right to appear before the City Council in 

person or by counsel and raise any objections or defenses Electric Delivery Utility may have that 

are relevant to the proposed forfeiture or termination.  The final decision of the City Council may 

be appealed to any court or regulatory authority having jurisdiction within thirty days following 

the effective date of such final decision.  Upon timely appeal by Electric Delivery Utility of the 

City Council's decision terminating the Franchise, the effective date of such termination shall be 

either when such appeal is withdrawn or a court or administrative order upholding the 

termination becomes final and unappealable. Until the termination becomes effective the 

provisions of this Franchise shall remain in effect for all purposes.  The City recognizes Electric 

Delivery Utility’s right and obligation to provide service in accordance with the Certificate of 

Convenience and Necessity authorized by the Public Utility Commission in accordance with the 

Texas Utilities Code. 

 

SECTION 13.  NONEXCLUSIVE FRANCHISE. 

Nothing contained in this Franchise shall ever be construed as conferring upon the 

Electric Delivery Utility any exclusive rights or privileges of any nature whatsoever. 

SECTION 14.  ENTIRE AGREEMENT. 

This Franchise contains all of the agreements of the parties with respect to the subject 

matter covered in this Franchise, and no prior or contemporaneous agreements or understandings 

pertaining to any such matters shall be effective for any purpose, with the exception of the 

Compromise Settlement Release agreement signed by the City on October 24, 2002. 

SECTION 15.  SEVERABILITY. 
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If any section, subsection, sentence, clause, phrase, or portion of this Franchise is for any 

reason held invalid or unconstitutional by any court or administrative agency of competent 

jurisdiction, such portion shall be deemed a separate, distinct, and independent provision and 

such holding shall not affect the validity of the remaining portions thereof. 

SECTION 16.  NON-WAIVER; RIGHTS CUMULATIVE; SURVIVING RIGHTS, 

REMEDIES, AND OBLIGATIONS. 

Failure of the City to declare, or any delay by the City in taking any action in connection 

with, any breach or default of this Franchise by the Electric Delivery Utility immediately upon 

the occurrence thereof shall not constitute or be construed to be a waiver by the City of such 

breach or default, but the City shall have the right to declare any such breach or default at any 

time.  Failure of the City to declare one breach or default of the Electric Delivery Utility does not 

act as a waiver of the City's rights to declare another breach or default.  By entering into this 

ordinance, City does not waive any claim which the City may have under the Prior Electric 

Franchise, except to the extent any such claims were settled in that certain Compromise 

Settlement Release agreement signed by the City on October 24, 2002. Except as otherwise 

provided for herein, the rights and remedies provided by this Franchise are cumulative and the 

use of any one right or remedy by either party shall not preclude or waive its right to use any or 

all other remedies.  Said rights and remedies are given in addition to any other rights the parties 

may have by law statute, ordinance, or otherwise. 

SECTION 17.  GOVERNING LAW. 

This Ordinance shall be governed by and construed in accordance with the laws of the 

State of Texas and the City Charter; and, with respect to any conflict of law provisions, the 

parties agree that such conflict of law provisions shall not affect the application of the law of 

Texas (without reference to its conflict of law provisions) to the interpretation, validity and 

enforcement of this Ordinance.  

 

SECTION 18.  NOTICES. 

 Any notice required to be given from one party to the other party under this Franchise 

shall be in writing and shall be deemed to have been given and received if (i) delivered in person 
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to the address set forth below; (ii) deposited in an official depository under the regular care and 

custody of the United States Postal Service located within the confines of the United States of 

America, proper postage prepaid, and sent by certified mail, return receipt requested, and 

addressed to such party at the address hereinafter specified; or (iii) delivered to such party by 

courier receipted delivery.  Either party may designate another address within the confines of the 

continental United States of America for notice, but until written notice of such change is 

actually received by the other party, the last address of such party designated for notice shall 

remain such party's address for notice. 

 

To the City: 
 

Town of Addison, Texas 
5300 Belt Line Road 
Dallas, Texas  75254 
Attn:  City Manager 

To Electric Delivery Utility: 
 

TXU Electric Delivery Company 
500 N. Akard Street, Suite 13-062 

Dallas, TX  75201  
Attn: Manager Municipal Regulatory Affairs 

 

 SECTION 19.  PARAGRAPH HEADINGS; CONSTRUCTION. 

 The paragraph headings contained in this Franchise are for convenience only and shall in 

no way enlarge or limit the scope or meaning of the various and several paragraphs hereof.  Both 

parties have participated in the preparation of this Ordinance and this Ordinance shall not be 

construed either more or less strongly against or for either party. 

SECTION 20.  THIRD PARTIES. 

This Franchise and each of its provisions are solely for the benefit of the parties hereto 

and are not intended to create or grant any rights, contractual or otherwise, to any third person or 

entity. 
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 First reading of this Ordinance by the City Council of the Town of Addison, Texas 

occurred on the _____day of __________________, 2004. 

 Second reading of this Ordinance by the City Council of the Town of Addison, Texas 

occurred on the _____day of ________________, 2004.  

 DULY PASSED AND APPROVED by the City Council of the City of Addison, Texas 

on the _______ day of ___________________, 2004. 

 

       
APPROVED: 

 
 
      _______________________________ 
      MAYOR 
 
 
 
APPROVED AS TO FORM:  CORRECTLY ENROLLED: 
 
 
_______________________________ _______________________________ 
CITY ATTORNEY            CITY SECRETARY 
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